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(Testimony of Maxey M. Langford.) 

@. The statement was made that vou could not 
make another contract without include that clause, 
in fairness to the parties who were parties to those 
contracts ? ree lat is correct, 

Q. Trial Examiner Bokat: The other contracts 
that you have in the Portland area cover the same 
types of employees, or classifications of employees, 
as set forth in the contract, Board’s Exhibit 7? 

The Witness: ‘That is correct. 

Q@. (Mr. Ball continuing) Now, as a matter of 
fact, in defining the employees coming under your 
jurisdiction, you find in many cases, an employee in 
a store such as Montgomery Ward may do part sell- 
ing and part work that belongs in the jurisdiction 
of some other craft. 

A. That might be the case out there, ves. 

Q. You do mn across the situation ? 

A. Oceasionally, yes, we do. 

Q. Well, as far as you know, for example, the 
linoleum layers might also be employed selling lino- 
leum at Ward’s? 

A. I don’t have any reason to believe to the con- 
trary at all. 

Q. Did vou have any oceasion to discuss with 
My. Dixon his telephone call with Mr. Powell on 
October 23rd ? 

A. | don’t believe that we discussed it. If T re- 
member correctly, Mv. Dixon told me he had talked 
to Mr. Powell on the *phone, and was intending to 
meet Mr. Powell in California, [377] subsequent to 
that ’phone eall. 
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Q. Turning now to the meeting of December 
13th, or, rather, the meeting of December 16th, 
where this contract was discussed. When you say 
that no reasons were advanced by the company for 
their disagreement with certain sections, you don’t 
mean to imply that vou asked them, at that time, to 
state the reasons ? A. No, I didn’t. 

Q. The fact is, what you were trving to do was 
to offer this contraet and find the clauses which 
were acceptable? That was one of the reasons? 

A. At that time, yes. 

Q. There had been, at other times, a rather full 
discussion of a good many of these points? 

A. Number of them, yes. 

Q. As to the matter, for example, of wages: vou 
had heard the statement made it was a company 
policy to pay as much or more in the community as 
was being paid elsewhere ? 

A. Yes, I heard the statement made. 

Mr Ball: think that is all: 

Trial Examiner Bokat: Redirect, Mr. Walker? 


Redirect Examination 

Q. (Mr. Walker) What figures did Mr. Hicks 
and Mr. Dixon give concerning majority representa- 
tion at the meeting of October 22nd? [378] 

A. Mr. Tyhixon, at that time, stated he had he- 
tween cighty-five and ninety per cent of the people 
connneg under the jurisdiction of his union signed 
up as members. Mr. Hicks made the statement he 
had between sixty and sixty-five per cent. 
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Q. Was there any further discussion concerning 
the extent of majority representation ? 

A. Not that I can remember. 

Q. After going over the contract at the meeting 
of December 16th, did Local 1257 request anything 
further of the company ? 

A. We requested, at that time, as we had done 
prior to the 16th, a written counter proposal from 
the company. 

Mr. Ball: Now, just a minute. I object to the 
question and move to strike the answer unless a 
date is set specifically. 

Trial Exammer Bokat: He said December 16th. 
Read the question and answer, Mr. Reporter. 

(Whereupon the question and answer re- 
ferred to were read aloud by the reporter as 
above indicated.) 


Mr. Ball: I move to strike that out as involving 
an opinion and: conelusion involving ambiguous 
langnage. The witness should be instructed to state 
exactly what was said. 

Trial Examiner Bokat: IT will let it stand, sub- 
ject to further clarification. The witness ean state 
exactly what was said. What was said on that 
occasion ? 

The Witness:; If IT may explain, Mr. Examiner, 
on the 13th, 14th, and 16th the Retail Clerks rep- 
resentatives asked the com- [379] pany to submit a 
counter proposal on the contract that had been 
given to the company. 
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Trial Examiner Bokat: Who asked? 

The Witness: Mr. Dixon, myself, and Mr. 
Landye. 

Trial Examiner Bokat: You asked it of Myr. 
Powell? 

The Witness: Of Mr. Powell, yes. 

Trial Examiner Bokat: What was the reply, if 
any ? 

The Witness: Mr. Powell stated that the com- 
pany did not feel that they had anything to ask of 
the union. 

Mr. Ball: It is understood I have again, to this 
line of inquiry, the same general objection which I 
expressed ? 

Trial Examiner Bokat: Yes. The record may so 
show. 

Q. (Mr. Walker continuing) Was such ever re- 
ceived ? 

A. We have never received a written counter 
proposal from the company. 

Mr. Ball: The same objection to that question 
and answer. 

Trial Examiner Bokat: Yes. J will let it stand. 

Pine Walker: What is all, 

Mr. Ball: That is all. 

Trial Examiner Bokat: Witness exeused. 


(Witness excused) 
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Mr. Walker: If the Examiner please, I would 
like to request permission to produce Mr. Landye 
as a witness. 

Mr. Ball: To such, respondent strenuously ob- 
jects. Mr. Landye appears as counsel in the case, 
and if they follow the [380] rules of ethies and of 
orderly procedure, Mr. Landyve should not appear in 
the dual capacity of representing his chent as an 
advocate and assisting his client’s case by getting 
up and testifying. The testimony shows that prior 
to the meeting of December 13th, Max. Landye had 
already consulted with Mr. Estabrook, at least, in 
the formation of charges against this company. If 
counsel, under the circumstances, acts as both wit- 
ness and counsel in the prosecution of those charges, 
it is a denial to this company of due process of law, 
a breach of professional ethies, and something this 
Examiner, in its discretion, should not permit. 

Mr. Landye: If the Court please,-—— 

Trial Examiner Bokat: Tam ready to make my 
ruling: but if there is something you want to 
say, 

Mr. Landye: No. That is all right. 

Trial Examiner Bokat: I don’t see where T have 


any discretion to prevent Mr. Landye from taking 
the stand, if he so desires, and the Board desires to 
eall him as a witness. I will have to overrule the 
objection. [381] 
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JAMES LANDYE 


ealled as a witness by and on behalf of the Board, 
being first duly sworn, was examined and testified 
as follows: 


Direct. Examination 
Trial Examiner Bokat: Give your full name and 
address to the reporter. 
The Witness: James Landye, 1003 Corbett 
Building, Portland. 


Q. (Mr. Walker) What is your occupation? 
A. Attorney. 

Q. How long have you been an attorney? 

A. 1934. 

Q. To the bars of what states are you admitted 


and licensed to practice? 

A. Well, California, Oregon, and Washington; 
all three. And when I stated 1934, J meant that was 
Oregon. The first one. 

Q. Prior to admission to State of Oregon, what 
experience had you had? 

A. Restate the question please. 

Trial Examiner Bokat: Read it back. Is it neces- 
sary to go into the qualifications of Mr. Landye? 

Mr. Walker: I just have one point on his quali- 
fications. 

Trial Examiner Bokat: All right. Read the ques- 
tion now to Mr. Landye, please. 

(Whereupon the question referred to was 
ready aloud by the reporter as above recorded. ) 
[382] 
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A. Well, none in particular, Mr. Walker. I had 
been a member of a labor union, but no particular 
experience prior to my admission. 

Q. Are you associated with the Pacific Coast 
Labor Bureau? 

A. I was, from 1935 until the fall of 738. 

Q. What was the nature of your work with the 
Pacific Coast Labor Bureau? 

A. Negotiations and arbitrations for labor 
unions. 

Mr. Ball: Let the record show that the respon- 
dent objects to this line of questioning of what My. 
Estabrook did. Object to it as irrelevant and im- 
material. 

Trial Examiner Bokat: Mr. Landye, you mean? 

My. Ball: Mr. Landye, yes. 

Trial Examiner Bokat: I don’t know. I will 
have to let it stand at this time, subject to some 
connection. 

Q. (Mr. Walker continuing) How long had you 
been so engaged with the “Pacific Coast Labor 
Bureau? 

A. From March of 1935 to October, 1938. 

Mr. Ball: I assume my objection goes to this 
entire lne? 

Trial Examiner Bokat: Yes. I assume the pur- 
pose is to show Mr. Landye is an experienced nego- 
tiator in negotiating contracts? 

Mr. Ball: Well, let the record show, if that be 
the purpose, we object to any testimony to qualify 
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My. Landye as any expert. This is not a case calling 
for expert opinion. 

Trial Examiner Bokat: I don’t know whether he 
is going to [883] be called upon to give any opinion 
or not. Am I correct in that assumption? 

May. Walker: I may say, I am not asking him to 
express an opinion. 

Trial Examiner Bokat: Am I correct in the as- 
sumption that the purpose is to show he has had 
experience in negotiations ? 

Mr. Walker: Yes. 

Trial Examiner Bokat: All right. 

Q. (Mr. Walker continuing) During that 
period of time, what organizations did you repre- 
sent in negotiations or arbitration ? 

Trial Examiner Bokat: Do you really have to go 
into all that? 

The Witness: I couldn’t answer that, Mr. 
Walker. It has been several hundred. I couldn’t 
name them. Hundreds of them. 

Trial Examiner Bokat: J am not interested in a 
list. 

‘The Witness: It would take me too long to recall 
them. 

Q. (Mr. Walker continuing) Have they all been 
negotiations between labor organizations and em- 
ployers? A. All of them, yes. 

Q. Approximately how many negotiations have 
you conducted ? 
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A. TI can’t answer that question. I can remember 
twenty-eight in one month; but I can’t remember 
over three and a half years how many hundreds. 

Trial Examiner Bokat: You say it ran into the 
hundreds ? 

The Witness: Yes. [384] 

Trial Examiner Bokat: All right. 

Q. (Mr. Walker continuing) Have you had oc- 
easion to meet with any of the representatives of 
Montgomery Ward? A. Yes, I have. 

@. And when did you first meet with them? 

A. JI first met with them either in Apiil or May, 
1940, on the original Warehousemen’s case. That 
was my first experience with Montgomery Ward. 

Q. That is the representation meeting ? 

A. Yes, for the Warehousemen. 

Q. Board’s Exhibit 2? A. Yes. 

Q. Was the record of it? A. Yes. 

Q. Subsequent to that, did you have occasion to 
meet with any of the representatives of respondent ? 

pee ves, I did. 

Q. When was the next time? 

A. Approximately September 19, 1940. 

Q. Where was that meeting? 

A. In the Heathman Hotel. 

Q. You met with whom there? 

A. Myr. Powell and Mr. Barth and Mr. James 


Q. Did anvone accompany you? 
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A. Mgr. Dixon. [385] 
Q. Will you relate what occurred at that meet- 
ing. 
(Off the record discussion. ) 


A. My. Dixon and myself went into the hotel 
room, and the three gentlemen from the company 
were there. I met Mr. Powell for the first time, and 
Myr. Barr. Mr. Barr stated that Mr. Powell would 
speak for the company. We started then to discuss 
the terms of the contract. 

Q. Board’s Exhibit 7? 

A. Yes. Mr. Powell asked us exactly who we 
represented. Mr. Dixon told him that we represented 
the Retail Clerks. Mr. Powell stated that he didn’t 
want to deal just with the Retail Clerks alone; he 
wanted to deal with the office workers as well as 
the Retail Clerks, in the retail unit. Mr. Dixon 
explained to Mr. Powell that he only had jurisdic- 
tion over the Retail Clerks,—which he said was an 
International Union; that the Office Workers had 
jurisdiction over the office workers in the retail 
side, as well as jurisdiction over the office workers 
on the mail order side. Mr. Dixon stated that he 
had no power to deal for the office workers. I stated 
about the same thing. Mr. Powell then told us that 
the company set-up was such that the retail side 
and the mail order side had different heads within 
their company. He said that one was directed from 
Chicago and one from Oakland, I believe; and that 
it was more convenient for the company to deal on 
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the retail side; and that he wanted to deal with 
just one union for all the employees on [886] the 
retail side. Mr. Dixon told bim agai that that was 
impossible; that he did not represent the office 
workers. We started discussion of Section 1, and 
Mr. Powell stated that they would not grant the 
union shop; and then he stated again that the com- 
pany wanted to deal with one union for all the em- 
plovees on the retail side. At that point I told Mr. 
Powell that there would be no use us discussing the 
whole contract, or any other parts of it, until we 
found out if the company would recognize the fact 
that the Retail Clerks had a majority of the retail 
clerks; and that the company would deal with us 
as such, for the retail clerks. He stated,—M1. 
Powell,—that he didn’t want to deal with a union 
when he wasn’t sure they had the majority. I asked 
hin if there was any question that the Retail Clerks 
had a majority, and he said he was not saying they 
didn't and he was not saying they did. I asked him 
if the letter, which we had previously sent, was not 
sufficient; and he said he wasn’t saying whether it 
was or whether it wasn’t. I then suggested, in order 
to clear up the whole matter, three separate methods 
by which we might straighten it out. One was to 
take our letter of August as protection for the com- 
pany,—I think is the way I put it. Second, was to 
have a check-off of the books of our membership 
m the Retail Clerks with the retail clerks of the 
company showing on their payroll. That could either 
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be done, I told them, by either a National Labor 
Relations Board Field Examiner, or anyone else 
[387] as far as we were concerned. Any auditor. 
Or, that we have an election, a consent election, 
whereby we would agree on the payroll of the 
retail clerks and have an election any place to deter- 
mine it that way. 

Q. Did Mr. Powell respond to any of the three 
suggestions ? 

A. He said that he couldn’t answer the question 
at that time. I asked him if he wouldn’t let us know 
within two or three days. I finally asked him if he 
would let us know by the next Monday,—I forget 
what September 19th was,—lI asked him if he would 
let us have it by the next Monday—I remember that, 
—and he said he would. Then we got back to the 
question of the contract. I asked Mr. Powell the 
question,—so that we would be clear on the whole 
things,—I asked him, ‘‘Assume that we agree on 
every section of the contract, would the company 
consent to sign an agreement with us?’’ Because, 
I told him, I was disturbed over the statement as 
to whether they recognized us or not. And he said he 
couldn’t give the answer to that question; that he 
thought we should go ahead and negotiate and 
leave the question as to whether an agreement could 
be signed or not until we got through. I told him 
that we couldn’t do that, because if the membership 
ever found out that we had negotiated a eontract 
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for two or three weeks and then the company re- 
fused to sign it and raised the question of recog- 
nition, probably Mr. Dixon and myself would both 
be out of jobs. I told him I couldn’t understand the 
company coming [388] to a meeting without having 
a definite position ou the question of recognition. I 
think that about concluded that meeting. We left 
with the company telling us they would let us know 
let Mr. Dixon know, not 


by the next Monday, 
myself. 

Q. Did you hear from Mr, Powell after that? 

A. Not in regard to the Retail Clerks. I didn’t 
ask My. Powell to call me; I told him to call Mr. 
Dixon. 

Q. After that, did you meet with any of the re- 
spondent’s representatives ? 

A. Yes; December 13th. 

Trial Examiner Bokat: You were present at all 
three of those meetings? 

The Witness: No, I was not. I was ill after 
December 13th and I went home. 

Trial Examiner Bokat: Just the December 13th 
meeting ? 

The Witness: Just the December 13th meeting. 

Q. (Mr. Walker continuing) Were you at the 
meeting of October 22nd? AMeeNc: 

Q. Now, what took place at the meeting of De- 
cember 13th? 

A. Mr. Brady opened that meeting, the Presi- 
dent of the Central Labor Council, Mr. Brady stated 
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that a request had come in to put Montgomery Ward 
on the unfair list. He stated that he,—Mr. Brady,— 
Mr. Anderson, Secretary of the Council, and one 
other member of the Executive Board, had met 
with Montgomery [889] Ward two or three days 
previous to December 18th to see if they could get 
the parties together, and that as a result of that 
meeting, they had asked to have Mr. Powell come 
up from Oakland, and that this was the result 
of their conversations,—this meeting Mir. Brady 
opened. Ma. Estabrook then spoke and discussed the 
question of the union shop. It was discussed back 
and forth, 

Q. What was said concerning that? Just one 
minute. You are referring now to Article 2 of 
Board’s Exhibit 3. Is that correct ? 

A. Yes. I didn’t have the agreement in front of 
me at the time, myself, but I knew what it was. That 
is What they were discussing. 

Q. How did the discussion relative to Article 2 
begin ? 

A. My. Estabrook, I believe, pointed out, or said, 
that they wanted that included in their contract. 
Ma. Powell said that that was,—the company would 
not enter into any agreement whereby they told the 
employees whether or not they should belong to a 
union. I, at that time, told Mr. Powell it is impos- 
sible, to have industrial relations, for a company to 
have half and half; and that for better industrial 
relations, we had found by experience, it was best 
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to have them all in the union. And Mr. Brady spoke 
about along the same lines. 

Q. What was the result of the discussion con- 
cerning Article 2? 

A. Mr. Powell refused the section. 

@. What did he say about it? I mean, did he 
say anything further than that which you have 
related ? 

A. That was just the general effect of it. 

Q. What next occurred at the meeting? 

A. Myr. Ashe asked if the company had all the 
proposals of the wmiions before them. Mr. Powell 
said, ‘‘Yes’’, except they did not have the Office 
Workers; and I said that we would see that was 
gotten in there that afternoon or the next day. 

Trial Examiner Bokat: May I have that answer 
and question, please? 

(Whereupon the last question and answer 
were read aloud by the reporter as above re- 
corded. ) 


Trial Examiner Bokat: All right. 

Q. (Mr. Walker continuing) Do you recall any 
discussion on any other article of Board’s Hx- 
hibit 3? 

A. No, I don’t; not at that meeting. I don’t 
remember any other discussions on that. Well,— 
to make my answer clear,—on any of the other con- 
tracts. Any other section except that one of the 
Warehousemen’s. 
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@. After the proposed agreement, 
Mr. Ball: (Interrupting) Just a minute. Let me 
have the question and answer again. Apparently I 
didnt get the purport of the question and answer. 


Read it back, please. 
Trial Examiner Bokat: Yes, read it back. 
(Whereupon the last question and answer 
were read alound by [891] the reporter as above 
recorded. ) 


Trial Examiner Bokat: T think he is referring 
clearly to Section 2. 

Mr. Walker: Section 2 of Board’s Exhibit 3. 

Trial Examiner Bokat: Suppose yon physically 
correct the record. The question of Mr. Ball, refer- 
ring to Section 2, 

My. Walker: I thought he meant Exhibit 2. 

Trial Examiner Bokat: Article 2, Board’s Ex- 
hibit 3. 

(Discussion off the record.) 


Q. (Mi. Walker continuing) After the pro- 
posed agreement had been diseussed, what next oc- 
curred ? 

A. The company stated,—that is, Mr. Powell; 
he did all the talking,—that they were willing to 
deal with the Warehousemen’s Union 206, as they 
had been recognized or certified by the National 
Labor Relations Board. Mr. Langford, I believe, or 
one of the clerks,—I think it was Mr. Langford, 
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Trial Examiner Bokat: One of the officers of the 
Clerks’ union ? 

The Witness: Yes. Said, was there any question 
as to whether the company recognized the Retail 
Clerks, and Mr. Powell said, No, that they had ac- 
cepted the letter,—the letters which had been ex- 
changed,—as sufficient. 

Q. You are now referring to Board’s Exhibit 6. 
Is that correct ?¢ 

A. He stated, the letter. Mr. Powell stated, the 
letter. 

Mr. Ball: Well, that is 6. [392] 

A. (continuing) —as sufficient of recognition of 
the Clerks, and there was no question about that. 

Q. Now, did you request anything? 

A. Yes. I first asked Mr. Powell, would they 
arbitrate the whole thing except the union shop; 
ne said, No. I then asked him, would he agree to 
arbitrate everything, union shop and everything; 
and he said, No. About that time Mr. Glazier, of the 
Seattle Warehousemen, got up and left the room, 
stating that we weren’t getting anywhere and that 
we were back to where we started; and somebody 
else followed him out of the room. And I said, 
‘Well, will the company give us a counter proposal 
on all the contracts,—the Retail Clerks’ and the 
Warehousemen’s was before them, and we could get 
the Office Workers’ over immediately, as soon as 
possible,—and would they get it back to us by Sat- 
urday morning, a counter proposal. Mr. Powell 
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asked me exactly what I meant, and I stated that 
I wanted the company to take each section of the 
unions’ contracts, and if they agreed, to write it out 
that way as a section, and if they disagreed, to 
delete it, and if they had any additions, to put it 
on the contract. I told them to make a complete 
contract, addressed to each union. I told them then 
we could meet the next day, Saturday; and we could 
take the contracts and we would have something to 
work from, a limitation placed on the issues. I told 
them that is the way business was ordinarily econ- 
ducted. Mr. Powell—— [393] 

My. Ball: (Qnterrupting) It is understood that 
respondent is not bound by any reasons or argu- 
ments advanced by My. Landye in this discussion ? 

Trial Examiner Bokat: It is Just what he claims 
he stated to Mr. Powell; setting forth testimony of 
the conduct of the parties. 

Mr. Ball: Not received for any further probative 
purpose than the effect the words might have? 

Trial Examiner Bokat: I can’t tell, at this time, 
what weight I am going to give to the words, if 
any. 

Do you want the last part of vour answer read? 

The Witness: Yes, please. 

(Whereupon the last part of the answer re- 
ferred to was read aloud by the reporter as 
above recorded. ) 


Mr. Ball: I move to strike that out in so far as 
it may represent as a fact that that is the way 
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business is ordinarily done, or is attempting to 
show that is a fact. 

Trial Examiner Bokat: I am merely accepting 
it as his testimony. 

Q. (Mr. Walker continuing) During that dis- 
cussion, M1. Landye, did you make any gestures? 

A. Qh, there was some, I suppose. 

Trial Examiner Bokat: Now, had you finished 
your answer? 

The Witness: No. I want to finish this other 
question. 

Trial Examiner Bokat: I thought you hadn’t 
finished it. [894] Do you want some more of your 
answer read? 

The Witness: No; I have got it. Mr. Powell 
stated that the company was not asking anything 
from us, and that it was up to us to make proposals 
that would please the company; and that he said 
his conception of negotiations was that the company 
had no affirmative duty to do anything, and that 
it was up to the union to please the company. And 
he stated that they wouldn’t submit a counter pro- 
posal. 

Q@. Was there any reference to any industry, 
other than the mail order business, at the time of 
your discussion which you have just related? 

A. Well, Mi. Powell stated that that was not 
his conception of either negotiations or labor rela- 
tions, for the company to make affirmative gestures, 
—or words to that effect. I stated to him that that 
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was not so; that IT had dealt with newspaper pub- 
lishers for soine four or five years, and that the 
newspaper publishers had dealt for fifty years, and 
that we never discussed anything with the news- 
paper publishers, or negotiations with the various 
crafts, until proposals and counter proposals had 
been exchanged so we could limit the issues. I told 
him at that time, I thought that would be the most 
efficient; that we could get somewhere. 

Mr. Ball: I assume I have a standing objection 
to receiving any of the statements of Mr. Landye 
as to the truth of any of the facts that he told to 
Mr. Powell at that time. [395] 

Trial Examiner Bokat: The record may so show. 

Q. (Mia. Walker continuing) Did Mr. Powell 
say anything to that, other than which you have 
already related ? 

A. No. He just said that it wasn’t up to the 
company to please the union. That may not be the 
exact words, but to that effect. 

Mr. Ball: Well, [ move to strike that out, there- 
fore, as an opinion and conclusion of the witness 
as to what Mr. Powell said. 

The Witness: Well, it was the same as he stated 
before. 

Trial Examiner Bokat: With that modification, 
J will let it stand. 

Q. (Atr. Walker continuing) Now was any 
other question asked of Mr. Powell relative to the 
agreement, or, to an agreement? 
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A. No. I think that was about the end. The last 
thing I remember is his refusal on a counter pro- 
posal. 

Mr. Ball: I move to strike out My. Landye’s de- 
scription. 

‘Trial Examiner Bokat: Yes. 

The Witness: All right. 

Q. (Mr. Walker continuing) Now, Mr. Landye, 
going back to the meeting of September 19th. Was 
there any discussion with My. Powell, or Mr. Barth, 
in addition to the discussion over recognition and 
Section 1 of the agreement ? 

Mr. Ball: I object to this going back over matter 
which the witness has already stated and to which 
he has testified [896] fully. 

Trial Examiner Bokat: J assume there is some- 
thing else that Mr. Walker has in mind that the 
witness may not have testified to. I don’t want him 
testifying on old mattet's. 

Mr. Ball: The witness has testified,—if I recall 
the evidence,—that he has already stated everything 
he can recall about the meeting. 

Trial Examiner Bokat: If My. Walker can re- 
fresh his recollection, he has a perfect right to do 
that. 

The Witness: May | have the question? 

(Whereupon the last question was read aloud 
by the reporter as above recorded. ) 
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The Witness: There was a discussion about the 
certification of the Warehousemen. 

Q. (Al. Walker continuing) And what was said 
about that? 

A. Well, Ma. Powell stated about the company 
wanted to deal as a retail unit, and then the mail 
order side; and that is the way they conducted their 
business. And I told him that the Board, in the 
Warehousemen’s case, had already overruled that 
contention, and that was no longer a matter of 
argument. I told him that in that case the ware- 
housemen on the mail order side had been separated 
from the office workers, and that even some of the 
warehousemen in the Davis Street warehouse were 
actually working on the retail side; and I told him 
that the office workers went across from the retail 
to the wholesale [897] both; and then you had the 
warehousemen with a few men over in the retail; 
and that the Board had ruled in that case that they 
weren t separate units. 

Q. Did Ma. Powell say anything to that? 

A. He said he never heard of the case; and I 
told him when it was, and My. Barth,—either Myr. 
Barth or Ma. Barr,—between us we told him about 
the case. He said he didn’t know about it at that 
time. 

@. Now, is there anything further on the meet- 
ing of December 13th that you have not related? 

A. No, I don't recall. There was a lot of things 
going on; probably a lot of things. 
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Cross Examination 

Q. (Mb. Ball) Ma. Landye, before you went 
into the meeting of December 13th, you had already 
drawn the charges to be filed with the Labor Board ? 

A. Yes. 

Q. And, of course, like a good lawyer, you had 
the charges in mind when you were framing your 
questions to Mia. Powell about counter proposals? 
Weren’t you? 

A. No, no; definitely no. We were trying to get 
the strike settled. That was important to me. 

Q. The fact is, though, that you had filed charges 
with the Board for failure to bargain collectively, 
and had drawn them up? [398] 

A. Oh, yes. 

Q. Have you got a copy of the charges? 

Trial Examiner Bokat: Attached to Board’s Ex- 
hibit 1. 

(Discussion off the record.) 


Q. (Mr. Ball continuing) You will recall that 
on the meeting of December 13th, in discussion of 
your request of Mr. Powell that the company make 
a counter proposal, he did say that the company did 
have this to ask: That the employees go back to 
work ? 

A. Oh, ves. That came up at the first of the 
meeting. May I explain that? 

Q. Yes. 
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A. My recollection was not that that was brought 
up in the way of a counter proposal; that came up 
at the very first. It was said, Has the company got 
any proposal to make? JT differentiate the two in 
my mind. And the company said, Yes; everybody 
go back to work and we would settle it. 

Q. The word counter proposal means one thing 


to you, and it nnght mean, 
A. (Cnhnterrupting) No; it was not stated as a 
counter proposal. It was just stated, What has the 
company got to offer. 
Mr. Ball: That is all of this witness. 


(Witness excused.) 


(Whereupon at 11:50 A. M. the hearing was 
recessed until 1:30 P. M.) [399] 
Afternoon Session 
(Whereupon, at 1:30 p. m. the hearing was 
resumed, pursuant to the taking of noon recess, 
as follows:) 
Trial Examiner Bokat: The hearing will be in 
session. 
My. Ball: Perhaps we could stipulate the Inter- 
state Commerce part at this time. 
Trial Examiner Bokat: That might be just as 


well. 
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Mr. Ball: It is stipulated between the parties, 
first, that Montgomery Waid & Co., Incorporated, 
hereinafter referred to as Ward’s, is an Illinois 
Corporation, duly leensed to do business in the 
State of Oregon; 

(2) Ward’s is engaged in the sale and distribu- 
tion of general merchandise at retail through the 
media of mail order houses and retail stores; 

(3) Ward’s operates nine mail order houses and 
650 retail stores throughout the United States; 

(4) Ward’s operates a mail order house in the 
City of Portland, Oregon, and operates a retail store 
in Portland, Oregon; 

(5) Approximately 1200 persons are presently 
employed at the Portland mail order house; 

(6) Approximately 175 persons are presently 
employed at the Portland retail store; 

(7) Approximately 90 per cent. of the merchan- 
dise handled both by the Portland mail order house 
and the Portland retail [400] store is shipped into 
Portland from points outside of the State of 
Oregon; 

(8) Approximately 60 per cent. of the sales 
made by the Portland mail order house are delivered 
to customers outside of the State of Oregon, through 
deliveries in Portland, Oregon and through common 
carriers designated by the customers ; 

(9) More than 9914 per cent. of the sales made 
by the Portland retail store are delivered to the 
customers and completed within the State of Ore- 
gon; 
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(10) The Portland mail order house and retail 
store are operated as separate units, each having 
its own resident manager. The retail store manager 
reports to the Regional Manager in Oakland, Cali- 
fornia, who, in turn, is responsible to the Retail 
Operating Manager in Chicago, Illinois. 

The mail order manager reports directly to the 
mail order operating manager in Chicago, Hhinois. 

(11) The Portland retail store sales amount to 
approximately three million dollars annually ; 

(12) The Portland mail order house sales 
amount to approximately thirteen million dollars 
annually. 

Trial Examiner Bokat: Is that stipulation agree- 
able to you, Mr. Walker? 

Mr. Walker: It is agreeable. 

Trial Examiner Bokat: It is so stipulated. 

Mr. Ball: The Respondent, in making this stipu- 
lation, [401] does not intend to admit the jurisdic- 
tion of the National Labor Relations Board over 
its retail store and retail store operations in the 
City of Portland, but it reaffirms its position that 
it does not deny the jurisdiction of the Board over 
its mail order house and its mail order operations. 

Trial Examiner Bokat: Call your witness, Mr. 
Walker. 

Mr. Walker: J will call Mr. Hicks. 
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called as a witness by and on behalf of the Board, 
being first duly sworn, was examined and testified 
as follows: 

Trial Examiner Bokat: Give your full name and 
address to the reporter. 

The Witness: James Howard Hicks, 1832 South- 
east Rex. 

Direct Examination 

@. (Alt. Walker) In Portland? 

A. Portland, Oregon. 

Q. Axe you connected with any labor organiza- 
tion ? A. Yes. 

My. Ball: Can’t we stipulate that he is? 

Mr. Walker: That he is secretary-treasurer of 
the Office Employees’ Union, Local 16821, affiliated 
with the American Federation of Labor? 

Mr. Ball: J will stipulate to that. 

Trial Examiner Bokat: It is so stipulated. 

Q. (Mx. Walker, continuing) In that capacity, 
do you meet [402] or have you met with any of the 
representatives of Montgomery Ward & Company ? 

A. Yes, I have. 

Q. When did vou first meet with them? 

A. The first meeting was only a brief meeting, 
in the office of Mr. Huddleston, the latter part of 
August or the fore part of last September. | was 
with My. Langford and Mr. Dixon. 

Q. Now, what occurred at that meeting? 

A. Briefiv, as I stated before, the meeting was 
very short. We were assured by Mr. Huddleston 
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that no negotiations were in progress at that time 
between the Company and the Warehousemen. 

Q. Had you inquired about that of Mr. Hud- 


dleston ? A. We did at that meeting. 
Q. Was there anything else that took place at 
that meeting? A. No. 


Q. After that, did you meet with any of the 
representatives of Montgomery Ward & Company? 
A. Yes. 
Q. When? 
A. On the 22nd of August, the meeting which 
has been referred to before. 
October 22, you mean? 
October 22, that is correct. 
Did you take any part in that meeting? 
Very slight. [403] 
Just tell us about it. 
IT had a very minor participation. My only 
participation was to assure Mr. Barth, and the gen- 


Pe ee 


tleman back there (pointing )—— 

Mr. Ball: Mr. Powell? 

Trial Examiner Bokat: Which gentleman ? 

The Witness: I can’t think of his name. 

Mr. Ball: My. Powell? 

The Witness: Mr. Powell, that is right. 

Q. (Mx. Walker, continuing) Will you go ahead 
and relate what you did? 

A. My part was just to assure them that the 
letter that they had received, signed by both Mr. 
Dixon and myself, was correct in its statement that 
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the Retail Clerks could bargain for the office work- 
ers and their department. 
Q. How did you happen to mention that? 
A. Well, I think that they had asked me. 
Q. Who? 
A. Well, the letter had been mailed, 
Mr. Ball: I wish to strike any statement of the 
witness about the letter. The letter is in evidence, 


and speaks for itself. 

Trial Examiner Bokat: Yes. I will be bound by 
what the letter says. I will disregard anything else 
as to its contents. 

Q. (Mx. Walker, continuing) Had Mr. Powell 
asked you about that [404] at the meeting? 

A. Yes. 

Q. In response to his questions, you rephed to 
him as vou have just now indicated? A. Yes. 

Q. What else did you say at that meeting? 

My. Ball: I am not sure we know what is meant 
by ‘“‘just as you have now indicated”’. 

Trial Examiner Bokat: Suppose you have him 
state what he said? 

Q. (Mr. Walker, continuing) What did you say 
to Mx. Powell? 

A. I assured Mr. Powell that my organization, 
—that we still did have jurisdiction over the Office 
Workers in the retail department, and that the ne- 
gotiations, however, could be carried on with the 
Retail Clerks. 
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Q. Was there anything else said by you at that 
meeting ? A. No. 

Q. Was there any discussion between you con- 
cerning the office workers at that meeting? 

A. Yes. 

Q. What was said? 

A. Mr. Powell asked me approximately how 
many we had organized out there. 

Q. Did you answer? A. Yes, I did. [405] 

Q. What did you answer? 

A. JI told him that we had approximately two- 
thirds. 

Q. Two-thirds of what? 

A. Of the people under our jurisdiction. 

Q. Was there any question put to you about who 
you represented ? A. Not that I recall. 

Q. Was there any discussion concerning what 
types of persons could come under your jurisdic- 
tion, or came under your jurisdiction? 

A. I would say ‘‘no”’. 

Mr. Ball: Will you read that last question and 
answer, please ? 

(Thereupon the last question and answer 
were read aloud by the reporter as above re- 
corded. ) 


Q. (Mr. Walker, continuing) I call your atten- 
tion to what has been marked as Board’s Exhibit 
No. 6. Did the original of that bear your signature? 

A. Yes, it did. 
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Q. Was there any discussion concerning Board’s 
exhibit 6 at that meeting? 

A. I can’t say that there was; they acknowl- 
edged receipt of the letter. 
Who did? A. Mr. Powell. 
(Mr. Walker, contmuing) Mr. Powell? [406] 
Mr. Barth, through M1. Powell. 
What else took place? 


ror oS 


There was an endeavor to carry on negotia- 
tions between Mr. Dixon and Myr. Powell. 

Q. Well, what do you mean by that? 

A. I mean that they brought out the Retail 
Clerks’ agreement as having been previously sub- 
mitted, and they started out with the origimal under- 
standing that they would go through the agreement, 
article by article. 

Q. You are speaking about Board’s Exhibit 7, 
is that correct? (Handing document to the witness) 

A. This is the agreement that they submitted, 
(indicating), yes. 

Q. After that, did you meet with any represen- 
tatives of the company? A. Yes. 

Q. When? A. On December 13. 

@. Was there any discussion concerning workers 
at that meeting? 

A. I would say only in a general way, in so far 
as it applied to the three unions which were repre- 
sented at that time. 

Q. What do you mean by that? 

A. Well, we were referred to as the representa- 


530 Nat’l Labor Relations Board 


(‘Testimony of James Howard Hicks.) 

tives,—not the representatives,—but the Unions in- 
volved in the strike at that time in progress against 
the company. [407] 

Q. Was there any discussion concerning the 
strike at that meeting? A. Yes, there was. 

Q. What was it? 

A. Well, it was acknowledged by the Unions that 
we were desirous of negotiating an agreement with 
the company. The company, through Mr. Powell, 
expressed a desire that the picket lines be removed, 
and that the normal operations of the company be 
allowed to follow their channels. 

Mr. Ball: By the way, I will stipulate with you 
that this Boaid’s Exhibit No. 10 can go in. 

Mr. Walker: All right. 

Trial Examiner Bokat: Do you want to offer it? 

Mr. Walker: I will offer it. 

Trial Examiner Bokat: Board’s Exhibit 10 is 
received in evidence, without objection. 

(Whereupon the document heretofore marked 
Board’s Exhibit 10 for identification was re- 
ceived in evidence) 
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BOARD'S EXHIZIT No. 10 | A { ye 
DEPARTMENT BTORE — 


SAGE SCALA AND AGREEMENT 


of 
P TAIL CL *KS UNION, LOCAL 1987 
Retail Clerks Internatioral . rotective Agsa. 


SAE thos eae eTPSTTR RTS ESTE » of Portlsnd, Oregon and Looe] No.1267, 
tel Clerika International rroteotive Aesooiation, of Portland, Oreyon 
ema affiliated with the Amerioan Federation of Labor. 


THIS AGREEMENT | mituslly unde end entered into thle any of 1940, 

by aad between _. __._of Portland,Oregon, Party of the Firet 
Part, anc the ‘etell clerks International Protective Assn., rl No.1257, 
of Portlen’, -recea, Party of the Second Part, to-sits 


eau Raployerse ehall de entitled to employ or hire any emloyees, 
provided, hovever, that such employee shall make applisation within two 


(°) weeks efter Seing employed to become a menber of the Union en¢ if 
satisfeotory to the employer an¢ found worthy by the Union he will be 
e@zitted to Mill memdership in the Union. 

(a) A teaporary working permit goo! for thirty (30) ceys eal 
ehall be secured by all ne= or extra salespeople, not membera of ~ mion 
at the time of employment, provided they are employed more than one(l) day. 
No working rerailte shall be leeued until all available rezular employees 
of the Oom; any are restored to full time service if competent, and evaile 
able. All ner ateady employees working helf time or in excess, ehall be 
Lesred a past’ fer thirty(50) daye only, at the expiration of »hich tine 
they shall affiliate with the Union provided, they are still employee half 
time or in excese. Regular ex$ra employees who sre employed less than half 
time shall secure « working persit from the Union the first of every sonth. 


SESTION 2, All persons employed by the Party of the Firet Part rho are 
actively encsyed in selling shall De members of the Retail Clerks Union, 
Local Bo.1257, ani all other employees ne desicnated dy ensuing claesifi- 
Cations shall be memoere of Local 1°57. ‘Andow trimmers «nd asgistapta; 
mail order ce-artsent employees; floor cashiere; oe. tae 
sarking room employees: cundle wrappere; ené all other B not 
coming under the Jurisdiction of any other Union, exoent executives. ‘he 
exception of the executives cre to de cgreec upon between the Buslnese 
Representative of the Union enc the |-epresentative of the Employer. 


Sic TION §$, No male employee aheall be ¢ircharsed ané replaced by a female 
employee unless the female employee shall receive the minimum eoge for 

men as Cclaseified. This shall not arvply ehen a male employee leeves the 
Company of hie owm scoord or is dliemiesed for ¢20d sm suffielent resson. 


SECTION ¢, No reguler full time and no resuler part time employee shall 
suffer any recugtion of pay or be required to mese up any time fur holidays, 
the following hélidays to be observed: Kew Year's » Memorial Cay, ae 
Fourth ee Urey, Labor bey Christaes ; ond ell other : 
holic¢aye netionelly or locally observed tne stores parties to this agree- 
ment. When ae holiday falle on Sundry the following M-nday shall be observed 


west In the laying, off of help due to slackness of bUsiness and in 
fe consequent re-employment, seniority rights shell be observed. 


SECTION 6 A mutuclly agreeable system ehell de ~orked out detveen the 
employers, parties to this e«yreement, ond the Union to permit the Unton 
eotivities of receiving complainte em collecting dues duri etore hours, 
provided that such activities shall de conducted at reasonable times end 
so of mot to interfere unreasonably with the o-nduct of the employers’ 
vusinees or to interrupt or interfere with the rerformance of work. 


eat he There shall be no éiecriaination by the Smployer againet eny 
employee or applicant or aecount of memdership in or on behalf of the Union, 


eelee 
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SECTION 8, Duly authorized representatives of the Union, not on the payroll 
of the employer, shall be permitted to visit the stores, for the purpose of 
obeerving conditions uncer which members of the Union are working, end to 

eee that the agreenent is observed; provided that auoh visits shall not be 
aede during rush hours, end that the time of auoh visits eahall be arranged 
with the employer. The baployer agrees to Oooperate in arranging for such 
Vieite at reasonsble tives and to name two (2) or more persone in esoh store, 
each of whom shali have authority to make arrangementa for suoh visite. 


SECTION 9, The imployer shall provide in ecch store » willetia board or 
boards, conveniently locate¢d, for the poeting of notioes of offioinl buei-~ 
nese of the Union. The Union exrees that it vill Not diatribute handbille 
posters or other literature within the store. The kuployer will provide 

a receptacle or receptaolce, at or near such bulletin bor rd ia which the 
Union may pl-eoe suoh notices of official business from 2 o' look on. 


SECTION 20, For the purposes of this ogreenent papereee ere déeeignated 
ae follows: (a) Regular full-time employees: to) egular ehort-hour 
ae? (oe) Extra employeer. These are defined as follows! 

8) A regular full-time empliyee 1s one rho has been employed to work 
6 full number of hours esoh week. Any employee continouely employed on a 
full time basis by the Employer for at least six (6) monthe shall be con- 
sidered a resuler full-tine employee. 

b) A reguler short-hour employee is ons who hee been employed regularily 
leee hours per week than » full working week. Any employe vie hae been 
continously employed by the Employer on a short hour baste for at least 
eix (6) months ehall de Considered « regular ehort-hour employee. 

©) An extra employee ia one employed for temporary work. 

(4) A break of service shall not prevent such service from being con- 
tinous unicr subdiviatone (a) or (b) of this section, provided that six(6) 
months of aotual service shall heve been rendered within a total period 
of two (2) years from commencezent of employment. 

Experienoe ehall be based on the total experience accumuleted in 
retail sto-ee or departmente of the sam Olagsifleationes. 

(oe) It te un‘eretood and exreed that all of thoce employeea who were 
employed as regular full-tine employees, or regular short-tine employeee, 
as of » and eho at the time of signing of thie agreement, will 
not have h+d six (6) monthe service shall automatioally be rated as regue 
lar statuyv full-tine employees, or revuler short~-hour employees ag the 
Case be. 

(t) e@ term *reguler® used in this section refers to the status of an 
employee within the rarticular eetablishnent in which he is working. To 
attain such regular etatus employee must heve hed six (6) months of contin- 
Wous employment as defined above, with the same employer in Portland. 


SECTION 2), (2) Each employee shall ve provided with a card setting forth 
Olaseifieation of ewployment, wage nnd daily schedule of hour e of eaploya 
ment with the starting and finishing time for each day. 

tb) Immediately after the signing of this egreement there shall 
be established a Clhesificetion Committee compoeed of three (3) representa- 
tives of the Eaployer am three $3) representatives of the Union. It shall 
be the duty of this Committee to pase on all mattere pertaining to edjucte 
mente of the olassifiostion of employment. 


ON 32, (a) Forty-four houre completed «ithin six days shall conetitute 
a week's work. Employees shell be placed on a atraight time sohedule of 
houra, such echedule to be entered on employses’ olaseificetion cards. 
Before eny change ie made in any euch schedule one week's notice ehall be 
given to the eaployees affected, exoept in onsen of ewergency or where 
the ohange is mutually agreed to by the Eaployer end the employes affeoted. 

(>) Overtime shell be paid for at the rete of tine and one half. 

eo) All salee or tranesctione are to be completed if they are 
ves | place at the normal quitting time of the employee without payment of 
overtine. 

(4) Overtime shell be paid for all work prior to 9:15 A.M. or 
after 6:45 P.M. ag the ceee may be, ami except in the case of those employ- 
ees whose work must be neoeesarily be performed in whole or in part before 
9 A.M. or efter 5:45 P.M. ne the oase may be. 

(1) Mail openers ana G@istributors, enlea eudit clerks, cash 
register readere, stock dietributore; 
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(2) Extra wrappers, packers, parcel post ond delivery enployee 
who on Saturdays are required to report for duty after 1 PH. 
(3) Employees required for laventory work on one nicht in Jenuary 
end one night in July. 
(eo) Outeide salesmen, collectors, apcreisers ani adjusters shall be ex- 
empt from all limitations of hours except when required to do inside work. 


jeu ie Mo one shell be sent to lurch prior to eleven (11:00) AM. 
very emplovee shall be sent to lunch at lenst within five(4) hours of the 


( (bn of their reporting to work. Any employee who worke in exoess of five 
is 


{ ,° performed in exoeas of five 


al 
a 


o 


Jhoure without a» luneh period shall receive overtime for oll such work 
(6) hours. All sales or trensactione ehall be 


Gompleted if they are Baking place at the time the person le to «so to luneh 
without the paysent of overtine,. 


SECTION 14, “hen « company doctor pronounces an emplovee physioally unfit 
to Garry on their active duties as an employee, the employee shall hsventhe 
Fight to Gesan‘ en examinatior. by an outside dootor eupplied by the Union. 
If the two @octora are unsbdle to acfee on the diagnosis they ghall eall 

in a third dootor and the deoision handed down by the third doctor shall be 
binding. The aost ehall be bewumme ecually by the employer and the Union. 


SECTION - (a) All regul-r employees who have been in the survice of the 
oyer oontincualy for one yeer aheall de granted « minimun of one week's 


vacation with pay. All regular employees who heve been in the service of 

the Employer continously for two yeers shall be granted a ainimwum of two week’: 
Vaeation with pay. In cases where etoree heave veoation policies which ere 

Mot in conflict with the foregoing sald polioles may be retained. Vsoations 
shall be gran‘ed pvetween April L and Ootober 1 or at other times if mutually 
agreeable. This provision shall de effective after the current vacetion 


sohedule. ‘ 
(b>) In the oase of reguler short~hour esployees pay for the vacae 
tion period shall be the «versge weekly pay received by suoh employee during 


the year pr<-ceeding the vacation. 
(o) Leaves of absence or any employee onlled for ,overnment serv- 


loe shall be «ranted at the dlsoretion of the Employer, «nd vhen so granted 
employee shall be assured of his return to employment without lose of etsnding. 


SECTION 16, [Employers shell have the right to disoharge any employee for 
unbecoming eonduct, insubordination, ineompetency, neglect of duty, failure 
to perform work ae required not oontrary to the terms of this aureesent, or 
to observe safety rules sné regulations, or the employers’ store rules, 
ehteh ehell be conepiauously poeted. If an employee feele he hae deen 
unjustly discharged, he ahnll heve the right to appeal to the Adjustment 


Boaré. 
SECTION 17, To insure thet full and falr consideration be given all employees 


“An fillings veoancies or new positions, in making transfers, promotions, or 


wage increases, the Employer scgreee to review reculerily the reoorde of all 
employees. 


It is unteretood end eyreed thet quota systems ahall not be 
used as @ scle basis for disecharKes. 


SECTION 19, Stook help enall ve provided for the Jomen’s Cost Lenartmenta, 
erdage end blankete. 

(a) The Employer mey require sales emnloveses to do non~selling 
vork providire that auch aselynnentes shell not of made during the peak hours 
and recognizing at all timea the common interest of the Employer end of ssles 
employees in the enjoyment oy the letter of all reasonrble and praoticably 
op ortunties of effeeting sales. It 1a further agreed that suoh sesignaen s 
shall be equitably distributed between the various memvere of the department. 

(b) The Employer may meke temporary asaignmente of non-selling 
employees to do sellin; work Curing, peak hours or seasons only, out keeping 
in pind slao the common interest of the Employer nnd of the selling employees 
in the enjoyment ty the latter of all reasonable and prectioable oprortune 
ities of effecting sales. 

SECTION 22, If compulsory salee or educational meetings ere held they shall 
be on the Employere's tise. Provided, however, that this does not apply to 
epplicants who do not subeecuently report for work. 
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rye 22g. All contributions to charity shell be voluntary. It its under- 
ri amd agreed that no compulsion ehall be placed onthe employee to force 
contributions. 


BECTION 25, Mot oftener than once a month enles employees, upon individual 
requests, ehsll be furnished with recorde of their sales, provided euch 
selee are individually recorded. 


eee ate Department heads, buyere ané asaistant buyers, making salee 
enter the same on a department book, suoh ealesto be divided equally 
among the employees in the department, provided, however, that where depart- 
ment heede, b$yers and aasistant buyers have their own booke thie principle 
shall not epply. 


Ee ree An employee whoee earning oapecity ite limited because of physi- 
Oal or sentel handicap, or other infirmities, may de employed on suitable 
work at a woge agreeable to the Employer, the employee and the Union. 


ee dee (a) The Eaployer agrees to pay all fidelity bond premiums. All 
ea deposits or cash bonds in lieu of fidelity bonds now in foree will be 
returned to the employees eo affected at once. No empl yee shall be required 
te pay any premiums on publie liability and property damege insurance required 
by the Employer, ond severing, the operation of en automobile while used in 
the Eaployer's business. Charges for physioel examinations or sales training 
when — by the kheployer shall be borne by the Employer. 

b) Any employee using his automobile for company servioe shall 
be compensated at the rate of five (6) cents per nile for ell milee eo used 
required by the kaployer. 


SECTION 27, The provisions of this agreement eheall apply to all departsente 
leased or subleased to othere exoept where and so long ae bona fide agreee 
mente or leases between the employers and lessees or eud-lesseee in force at 
the date of thie agreement do not permit euch application. Subject to the 
exception stated in the preceeding sentence of thie paragraph, the provisions 
of thie agfeement shall also apply to employees coting es demonetratore or 
eelling Jointly for the kmployer and others. 


SECTION 28, “here the Employer requires employees to wear identical garb 
ae to etyle or fashion, when euch garb ie not eultabdle for etreet wear, the 
Kenloyer shall furnish the same. The Kaployer shall aleo provide for the 
waintainence of such gerd. 


ae 29. Wo more than one(1) apprentice shell be employed for each twenty 
20) employees. These apprentioes shall be reasnably divided ae the 
different departments of the atore, doth selling and non-selling. t le 
agreed that an epprentice ie an employee having lees than eix (6) monthe 
experience in the retail trade, who receives less than the minimum wages spec- 
ified herein for experienced employees and not less than the minimum ecale for 
apprentioes an herein provided for. Time served in one or more stores as 

an apprentice shell be oumulative. 


- 


SECTION 30, No ealery rate herein provided shall oe conaldered other than e 
minigum wave, snd no ealary rete above the minimum provided herein shall be 
reduced. ‘ 


Before eny Kmployer terminates Group Ineurance in effect at the 
signing of this ogreement, he shail uwive thirty 30) deys notice of hile inten- 
tion to terminate to the employees affected. 


LCTION $2. The following are agreed claesifioativne, sinimum weekly and 
monthly rates of pay thereof, and speoial orking oonditiona as listed uncer 
the epecifled olessifioationa noted: 


1.(e) Men's Clothing 
$23.00 . - « « «© © « © © Firat year experience 
? s 2 © © « eSecuond yerr experience. 
32.00 . 2. 6 © © «© « © « Over three yeorsa experience. 

(bv) Sen's. Furnishings 
$22.50 2. e - 0 o « o oFin~et aix monthe experience. 
o © © © « eSeCOnd six montha experience 


e e« @« @ Thereafter. 
2, Shoe Department 
(a) Every regular male employee shall receive ea minimum wage of 
$°7.50 per week, or $119.50 per month. Extra male help shall reoeive a mine 
. isun wage of 865.00 per cay. 
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(>) Every part time employee shell receive a minimum enge of seventy- 
five eents (%.75) per hour if employee worke less than a full day. Any 
eaployee ehall not work lesa than four hours in any one day. 

re) Every female employes shull receive s minimum wage 2f 32°.50 per 
week, or $97.60 per month. 

(4) Every part time female employee shall receive a miniaum wave breed 
on the above minimum ecele in proportion to the number of houre she worke 
beare to the full dey and shall not work lees than four hours in any one day. 

e) Every apprentice ehell reoeive a minimum wage an followe: 

$12.30 per week. . . .864.16 per mo. . .Eiret eix monthe 

17.80 per week. . . . 76.85 per mo. . .3eoond nix months 
2.60 per week. o e¢ @ 97.60 per mo. . third six nonths 

25.00 per week. . . .103.55 per mo. . .Fourth six nonthes 

(f) All wages, ealeries and commissions in force at the time of the 
making of this contract, greater than the minimum wagee guaranteed uncer thie 
contract, shall be continued in force, and any attempt on the part of the 

loyer to diminish or out down auch wages or either or both ehall con- 
etitute a breaeh of this contract. 

s} Disregard the monthly pay clause if atore is paying by the week. 

(h) Any employee reporting for work at opening time ahall reoelve s 
full day's pay. 


3. Women's Raniy to Wear eni Corsets! Women employed in Ready to wear; 
eulte, ooats, silk dreasesa, Corseteersa, cloves, pleooe goods, blanketa, 
draperies and hate ehall receive the following eonale! 


$16.00. . . . « « « « « First aix months experience 

18.00. . « . «© « «© © « «Segond aix monthe experience 
22.50. . . « « « © © « eThHird six monthe experience 

26.00. oe ee © © @ @ Thereafter. 


4. Misoellaneious Claesifications: Service desk, oandy, druze, dry gooda, 
waeh dresses, lingerie, lediea underwear, infants wear, bargain room 4 markere! 

$16.00 ee © ew ew ow ww o Piret aix months expe rience 
16.00 . »~ 2. «© = « © « « eSeGOn elx months experience 
@2.80.. . . « « « © « « o nerenfter. 

6. Haréware: )ardware, spomting goode and painte. 
80.00 . . « «© « « « 6 « -Kirst elx montha experience 
25.00 . 2. - « © © © « » Segond elx monthe experience 
27.80 . « «. « © © « » « « Mird six months experience. 
BO.G0 . ww ow ow ew ew et oe thOFOOL Or. 

é. Jewelry! $26.00 per week. 


7. Hoveeholé: Stoves, major sppliance, radioe, furniture and ruge. 
There ehall be eminimus guarentee of $°6.00 per wesk for experienced 


‘men. The men to work o Groentage baela vith stipulated cuerentee. 


8. Stooksen and Farm 2acenent. @52.60 per week. 


9. City Delivery: %ipping Clerk. .. . . .832.60 per week 
Dookmen. . . . . 2 « «© »« «27.80 per week 
Supervisor. . ... . . . 36.00 per week 

10. Serviee Stetion: 
Selleetore and adjuetore. . .. . .$27.50 per week 
Service enéd repaire. ....... 27.50 per week 


ll. Window triamere and display zen! 

Combination employees, including window trimmers or those working 
in more then one department ehall receive one-nalf of the difference bet- 
ween the two ecales applying over and above the lower ecale. Thie previ- 
ston does not apply to employees whose work in an additional departaent ie 
inéidental and ocoasional. $35.00 per week. 


19. Farm equipment and plumbing! 
$26.00 per week... . . .First eix aonthe experience 
27.50 per week. .... . -Seaond eix months experience 
52.80 per week. .... . «thereafter. 


13. Catalog order desk: 
16.00 per week. ... . .Firat eix monthe erperience 
186.00 per week. .. . . -Seeond six months experience 
22.00 per week. .. . . . thereafter 


14. VOyteide Ssleenen: The outside salesnen shall be guaranteed a weekly 
éraving aecount of not lese than $25.00 and five cents (3.05) slleage for 
all wiles used for company eervice. Their hours will not be reetrieted. 


ad 


16. Tires, Automobile parte and ecceesories: 
$25.00 per week. . ... .-. -First eix months experience 


27.50 per week. es e@ 8 @ @ e Second eix monthe experience 
3.00 per week. .... . . .Theresfer. 

Purchasing Agente Any employee designated «+s » Purchnaing Agent 
sotively engaxed in the Parts Lerartment handling porte shell be peid not 
lees than Une hundred and Seventy-five dollere (%175.00)per month. 

Parte Kanrger - In charye of the Denertwent and reeeiving in 
excess of ow hundred and aeventy-five collers (8175.00)° ahell not be sub= 
ject to the terme of thie agreement. = 

All parte departmente and Accessories — we will close to 
the public between the houra of 6:46 PU and 9 - 


shGTloH 3°. Generel Utility Amployees: Generel Utility Eaployeas shall 
be ose employees not definitely regulerily aeelgned to speciflo dutica 
in eny selling or non-eelling department. They may be used at the disere 
tion of the employer in any depertment of the etore and for any duties, 
elther eelling or non-selling, asa the ocoaeion sriseee. Thetr muver shall 
not exceed eix (6) for the firet one hundred(100) and five (8) for each 
one hundred(100) thereafter. The minisum pay for euch employees shell 

ve twenty-seven dollare end fifty cente (327.50). 

pee Bs Extra por yh et All extra employees shall receive a 4if- 
ferential of five cente (#.08) per hour above the scale in the classifie 
Oetion in which they work, with a guarentee of four (4) hours pay when 


orcered to report for wrk. 


BASTION 34, FReguler Short-Hour Eaployees: Regular short-hour employees 
shall receive the re:e of pay provided for the cleselifioation in whieh 


they are employed. 


abi TDi ah. Apprentices: The minisum weekly wege for apprentices shall 
be not lese than "ixteen dollars ($16.00). 

oer oe Asaistant Buyere, Department Heads and Heads of Stock shall 
receive at least 10% increase in their guaranteed weekly rates above the 
saximum ecale of their departsents. 


epee. All employees working split shifts ehall receive one dollar 
e extra per day. 


oma ae (a) The monthly quote shall be for each month one-twelfth of 
@ total yearly quote of the year from _ sl, tOLLtCi‘ C;ésés«C 
monthly quota shell be maintained at the same figure for each worth of 
the year. Defieleneiee shall not be carried forward from one sonth to 
enother. The present rate of commiasione spplieable to quotas shell not 
be redueed, nor shall any present rate of commiseton be reduced. Commis 


sions shad be 1d monthly. 

oS Those employees below the minimums herein provided shall 
be increased to such ainisuas, but in no ease shall employees receive lese 
than a 10% inerease in their guaranteed weekly salary or weekly drawing 
account, up to snd including employees receiving $34.99 per week ae a 
weekly minimum guarantee or a weekly drewing account. 


See OP Immediately upon the signing of thie sgreement there shall 
be established an Adjustment Board made up of three (3) representetives 
of the Employer and three (3) representatives of the Union. Te Board 
shall meet within ten (10) days of the elening of this agreement and 
eoleet by mutual agfeement a panel of five (6) impartial pereons, any one 
of whom may ect ae arbitrator at suoh tine ae the Adjustsuent Boerd ie 


unable to agree — any satter referred to it. 
If the parties hereto are unable to agree within twenty(#5) 


Geye after the signing of thie agreement to thepanel of five(s) impartial 


persons who may be requested to act ae arbitrators, 
ehall each be -equested to designate three (3) persons who in their opinion 
ere qualified to act as impartial arbitratore. From the total list eo 
made up ench perty may etrike two (2) name end the remaining nemeo shall 
conetitute the panel from which an arbdigfretor shall ve selected as pre- 


vided herein. 
Me arbitrator enall be chosen to eerve in tro consecutive 
arbitratione unleee by mutual consent of the parties. 


ie 
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The Adjuetment Board shell coneider all compleinte and disputes 
arieing unéer the terme of thie egreement, all queetione of interpretation 
of the agreement oané discharge caces. All diecharge coses must be appealed 
to the Board within four (4) daye from the date of discharge, otherviee 
the right to appeal ie loet. The Board of Adjuetment shall have 10 author 
ity te negotiate a new agreenent. 

metter referred to the Adjuetment Board shall be trken up 
by the Board within forty-eight (48) houre. If the Board 1e unable to 
reaoh a settlement within five (6) daye then the matter shall be eudaitted 
for diepesition to one of the pereone on the panel of impartial arbitrators 
selected by lot. Any decision made by e majority of the Adjuetment Foard 
or at @ result of arbitration, shall be scoepted ae final and binding. 
Any expenses incurred ae the reeult of arbitration ehall be borne one-half 
by the Union and one-half by the Employer. 


paebbeg ee tt conaideration of the Employer eigning thie agreement and 
ng, @ conditions thereof, the Aesooiation agrees to notify ite 


meuberehip, the Centre] Labor Counoil of Portland, Oregon and the Dtetrict 
Couneil of the State of Oregon that the Employer herein hae eigned thie 
colleotive bargaining agreement with the Aseociation. The Association 
further agrees to loan to the Employer, Union Store Card No. 

the property of an ieaued by the Retail i Clerke Internationel Protective 
Asen., affiliated with the American Federation of Labor, for the period 
thie contract shall be full foree and effeot; provided, however, that 
the employer agrees to eurrender enid Union Store Card eo loaned to him 
ee aforesaid upon the expiration of this sgreement, or upon demand made 
upon him by the Agroolation, or upon violetion of any provielon or pro- 
vieions of thie agreement. 


phat Kidde Thia agreement ehall be in full forve and effect to and 
ine ing the day of »i 840: and ehall be renewed for the follor- 


ing yeer and from yenr to yerr theresftermm unlese either party shell ive 
written notice to the other at lea-t eixty (60) daye prior to any day 
of. » during the life of thie egreement of a desire to amend this Gare e~ 
ment. 

If, after ¢iving euch notice and prior to the day of 
next eneuing, the parties ehall fal to earee to auch amendments, thie 
agreesent shell terminate at the expiration date; provided, however, that 
the parti-e may, by mutual written agreement, extend the agreement for a 
epeolfied period beyond such expiration date for the oontinuence of nego- 
tiatione; end arxvx provided, further, thet efter either party hae given 
eueh sixty (60) day written notice of a desire to amend the agreement, 
either party may, not lease than twenty (20) Jsve prior to the expiration 
date, hve to the other party written notice that 1t dealres to teralnete 
the agreement at the expiration cate, in which avent the agreement shall 
eo termincte nt sich expiration date. 


IN WITNESS WHEY BOF the purtivea have her- unto eet their hande, 
éuplicnte, by thelr reapective offioers -r representetives hereunto dully 
authorized «et the City of Portlend, Stete of Oregon. 


FOR THE EMPLOYER POR THE UNIOR 
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(Testinony of James Howard Hicks.) 

Q. (Mr. Walker, continuing) Myr. Hicks, will 
you refer to what has been marked as Board’s Ex- 
hibit No. 11 and state what that is? 

A. That is the agreement submitted to Mont- 
gomery Ward by the Office Employees’ Union. 


Q. When was it submitted ? 

A. If I recall correctly, the morning of the 13th. 
Q. And to whom was it submitted? [408] 

A. My. Powell. 

Q. Did you attend the three meetings? 

A. Yes. 

@. Each one of them? A. Yes. 

Q. 


At any of the meetings, was there any dis- 
cussion concerning Board’s Exhibit 11 for identifi- 
cation ? 

A. Only at the last meeting, the meeting of the 
16th. 

Q. What was said concerning Board’s Ixhibit 
11 for identification at that time? 

A. Well, if 1 might reiterate for a moment, of 
course, it was understood that the Warehousemen’s 
agreement was the first agreement to be discussed, 
and when we picked up this agreement which was 
the second one to be discussed, it was agreed that 
the articles which were similar to the articles in the 
Warehousemen’s agreement,—that the comment that 
was given with reference to those similar articles 
in the Warehousemen’s agreement, would apply to 
the articles in this agreement, correspondingly. 

Q. Whom did you have that understanding with, 
or who had that understanding? 


540 Nat’l Labor Relations Board 


(Testimony of James Howard Hicks.) 

A. It was generally understood by everyone 
present; it was in order to expedite matters. 

Q. Was something said along that line? 

A. Yes. [409] 

Q. How was Board’s Exhibit No. 11 discussed, 
or in what manner? 

A. May I go through it and tell you? 

Q. Surely. 

A. Well, it was agreed that Article 2 in this 
agreement, which was the Union shop article, was 
opposed to company policy. 

Trial Examiner Bokat: Will you speak a little 
louder, please ? 

The Witness: That Article 2, which was the 
Union shop agreement, was also opposed in this 
agreement, as it was in the Warehousemen’s agree- 
ment, because it was contrary to company policy. 

Q. (Mr. Walker, continuing) What did you do 
with it? 

A. We just passed over it. Article 3, calling for 
the discharge of employees who were incapable or 
incompetent, that met with the general approval of 
the company. 

Q. What do you mean by that? 

A. Well, I am not positive that Mr. Powell made 
this remark on this article, but on numerous of the 
articles, it was stated by Mi. Powell that it would 
meet with the approval of the company providing 
the wording was changed to suit the company. 
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Q. Did he indicate the way in which he desired 
it to be changed? A. No. 

Q. Was there anything said to the representa- 
tives of the company? 

Mr. Ball: Just a moment. I move to strike the 
last answer as being an opimion and conclusion of 
the witness, as to whether [410] or not he did in- 
(licate, because the testimony so far has shown that 
suggestions were made by the company which would 
indicate the manner in which the clauses could be 
written, and the answer of this witness is obviously 
a conclusion on this point. 

Trial Examiner Bokat: I will ask that the wit- 
ness be more specific in regard to Article 3. Can 
you be more specific in regard to what any repre- 
sentative of the company stated? 

The Witness: I don’t believe that I could be on 
this particular question. 

Trial Examiner Bokat: Do you have any recol- 
lection that, in principle or substance, the company 
accepted Articles 2 and 3, or asked that the wording 
be modified or changed ? 

The Witness: I don’t recall. 

Q. (Mr. Walker, continuing) Was there any 
question about whether or not the agreement as a 
whole was agreeable or not agreeable? Was any 
such question put to any representatives of the 
respondent ? A. Yes. 

Q. Who asked that question? 
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A. Mr. Langford of the Retail Clerks asked that 
question. 
Q. When did he ask that question? 
A. Before we went into the agreement itself. 
Q. Was it answered ? 
A. Mr. Powell answered. 
Q. How did he answer? [411] 
A. In the negative. 
Q. Now, after discussing Article 3, what next 
did you do? 
A. I believe the next article to be discussed was 
Article 5, relating to holidays. 
Q. What about Article 4? 
A. I don't recall any discussion on Article 4. 
Q. Was there any indication relative to Article 
4, whether it was acceptable or not? 
A. Not that I recall. 
Q. What was said about it? 
My. Ball: Just a minute. Will you read that 
previous question and answer, Mr. Reporter? 
(Thereupon the answer and question referred 
to were read aloud as follows: 
‘“Was there any indication relative to Article 
4, whether it was acceptable or not? 
“A, Not that I reeall.’’) 


Mr. Ball: I object to the question, and move to 
strike the answer. ‘The way the question was formed, 
it obviously called for an opmion and conclusion of 
the witness. 
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Trial Examiner Bokat: Will you reframe the 
question ? 

Q. (Mr. Walker, continuing) What disposition 
was made of Article 4? 

Trial Examiner Bokat: If any? 

A. I would say that the only disposition was that 
it was [412] passed over. 

Q. (Mr. Walker, continuing) Was any reason 
given for it being passed over? 

A. Not that I remember. 

Trial Examiner Bokat: Mr. Walker, may I inter- 
ject at this point and ask you if you feel it neces- 
sary to go through the paragraphs of the Office 
Kmployees’ proposed contract, since the complaint 
does not allege that the respondent refused to bar- 
gain collectively with regard to this particular 
union ? 

Mr. Walker: I think that point is well taken. 

Trial Examiner Bokat: There is no particular 
dispute, so far as the Office Employees’ Union is 
concerned. 

Incidentally, [ understand that they happened to 
be present, but that particular union does not allege, 
nor complain that the company refused to bargain 
collectively. 

Mr. Walker: ‘That is correct, and the only pur- 
pose that I have is to show the pattern of the nego- 
tiations, such as they were. 

Trial Examiner Bokat: JI don’t know whether 
it is veally necessary. In other words, if you are 
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going to have this witness take each paragraph and 
go into it, the respondent will then be compelled to 
set forth its version when it puts on its defense 
regarding that particular contract. I don’t know 
whether it is necessary or not. | would lke for you 
to give it a little thought. Maybe you want to discuss 
it with Mr. Landye, and, if so, I will be glad to 
declare a recess for that. £413] 

Myr. Landye: I think that is a good suggestion. 

Trial Examinet Bokat: I can see the purpose of 
it, that you may want to bring out, the relation- 
ship that exists, but is it necessary to go into de- 
tail, or can you just have him state that certain 
paragraphs were discussed, that, some were accepted 
and some were not? 

Mr. Walker: I would be willing to do that, pro- 
vided it might not be called a conclusion. 

Trial Examiner Bokat: I understand that. Sup- 
pose you discuss it with Mi. Landye? 

Myr. Walker: Might we do that off the record, 
a moment? 

Trial Examiner Bokat: Yes, off the record. 

(Discussion off the record.) 


Q. (Mr. Walker, continuing) after the meetings 
of December 13, 14 and 16, was there any agree- 
ment between the respondent and the Union, as 
to any of the contracts? A. None whatsoever. 

Mr. Ball: Now, just a minute. That is  ob- 
jected to, not only because it calls for an opinion 
and conclusion of the witness, but also because it 
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does not tend to prove or disprove any issue im 
this case, and it is irrelevant to any issue in this 
case. 

Trial Examiner Bokat: Probably you are right, 
as to whether any agreement was reached between 
the Office Employees’ [414] Union and the re- 
spondent. That would be immaterial, because there 
is no allegation in the complaint that the company 
refuses to bargain collectively with the Office Em- 
ployees’ Union. I do think, however, in view of the 
fact that this Office Employees’ representative was 
present and submitted a contract, the record should 
show whether or not an agreement was reached 
between the Office Employees and the company. 

Mr. Ball: You notice how he phrased _ the 
question ? 

Trial Examiner Bokat: What are you willing to 
stipulate to, Mr. Ball? 

Mr. Ball: I am willing to agree that the end 
of the session came without any final agreement 
being entered into between the parties. 

Mr. Landye: That is satisfactory. 

Mr. Walker: ‘hat is fair enough. 

Mr. Ball: As distinct from any agreement on 
any section. 

Mr. Walker: I am willing to stipulate to that. 

Mr. Landye: That is all right. 

_ Trial Examiner Bokat: Well, if you will accept 
that, there is no use questioning the witness about it. 

Mr. Walker: Then the previous question and 
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answer can be stricken, in so far as I am concerned. 

Trial Examiner Bokat: Yes. The previous ques- 
tion and answer will be stricken. 

Why don’t you offer the contract in evidence? 

[415 ] 

Mr. Ball: I have no objection. 

Mr. Walker: IJ offer Board’s Exhibit 11. 

Trial Examiner Bokat: There being no objec- 
tion, it will be received in evidence and marked as 
Board’s Exhibit 11. 

(Whereupon the document hereinabove re- 
ferred to was marked and received in evidence 
as Board’s Exhibit 11.) 


BOARD’S EXHIBIT NO. 11 
WAGE SCALE and WORKING AGREEMENT 


gomery Ward & Company of the City of Portland, 
State of Oregon, hereinafter referred to as the 
Company, and the Office Employes Union No. 16821, 
of the City of Portland, State of Oregon, affiliated 
with the American Federation of Labor, heremafter 
referred to as the Union, for the purpose of fixing 
the wage scale, schedule of hours and general rules 
and regulations between the Company and _ the 
Union, and clearly to define mutual obligations 
between the parties hereto. 
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Witnesseth 


Article 1. Jurisdiction of the Union shall in- 
elude the following work: stenographic, bookkeep- 
ing, office clerking, billing, filing, statistical, ac- 
counting, auditing, and all office operations not in- 
cluded in the jurisdiction of any other national or 
international union affiliated to the American Fed- 
eration of Labor. 

Article 2. The Company shall be entitled to 
hire new employes for permanent employment; how- 
ever, such employes shall make application within 
two months after being employed to become a mem- 
ber of the Union, and if satisfactory to the em- 
ployer and found worthy by the Union after two 
months’ employment, he or she will be admitted to 
full membershinp in the Union. All office workers 
in the employ of the Company who are not mem- 
bers of the Union shall secure a permit to work 
under the jurisdiction of the Union for the duration 
of their employment. Permits shall not be issued 
for longer than two consecutive months. 

Article 3. The Company reserves the right to 
discharge any persons in their employ if incapable 
or incompetent, provided that any discharged em- 
ploye shall have the right to appeal such discharge. 

Article 4. No person shall be discharged or dis- 
criminated against for upholding Union principles, 
and any person who works under the instruction of’ 
the Union, or who serves on a committee, shall not 
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lose his position or be diseriminated against, for 
this reason. 

Article 5. The following days shall be considered 
as holidays: New Years’ Day, Memorial Day, 
Fourth of July, Labor Day, Armistice Day (Cf 
generally observed by local, downtown merchants), 
Thanksgiving Day and Christmas Day. For all 
holidays other than Sundays, employes shall be paid 
the same wage as though he or she had worked his 
ov her regular shift on that day. 

Article 6. Any person now receiving a Iigher 
rate of wages than provided for in this agreement, 
shall suffer no decrease in wages or reduction in 
position, and no clause in this agreement shall be 
understood to imply a lowering of the workng con- 
ditions heretofore existing in the office. 

Article 7. Eight (8) hours shall constitute a 
day’s work and five (5) days shall constitute a 
week’s work. All overtime after the eighth hour 
and after the fortieth hour shall be paid for at 
the rate of time and one-half. All Sunday and 
holiday work shall be paid at the rate of time and 
one-half. It is further agreed that, lunch hours 
shall not exceed one hour in duration. All em- 
ployes reporting for work on any given day shall 
be assured of not less than four (4) hours’ work. 
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Article 8. The following is the minimum scale of 
wages mutually agreed upon: 


Office worker having two years’ experience.................. $25.50 
Office worker having one year’s experience... 22.60 
Office worker having not less than six months’ 
RR USNS 00 nae a ta acon dimentelcsese creer 20.60 
Office worker apprentice having less than six 
PHU TET TR? CESS TSS ETN nO nnn rE 18.60 


Union members who act as temporary instructors 
and supervisors shall be paid on the salary basis 
of 10% above the schedule of wages herein set forth. 

Temporary and part time employes shall be paid 
wages based upon the above schedule. 

Article 9. New employes with two years’ ex- 
perience in the aggregate shall begin on a salary 
base of one year’s experience. 

Article 10. No employer shall have more than 
ohe apprentice for each four (4) employes or 
fraction thereof. 

Article 11. The wage scales specified above shall 
be the basic scales during the hfe of this agree- 
ment and shall be adjusted in accordance with the 
changes in the cost of living, as shown by the 
Index of the Cost of Living for Portland, Oregon, 
issued by the United States Bureau of Labor Sta- 
tistics. Such adjustment shall automatically be de- 
termined by the application of the followmeg for- 
mula: Multiply the basic scales as above specified, 
by the effective index number as of the date of 
the adjustment, and divide by the index number for 
September 15, 1940. Provided, however, no ad- 
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justment shall be made except where such change 
in the cost of living will result in a change in the 
wage seales of at least five (5) per cent. Provided 
further, if at the time of the execution of this 
agreement, living costs as shown by such index 
number have fluctuated subsequent to September 
15, 1940, to such an extent that the basic wage 
scales, as provided above, will be changed by five 
(5) per cent, or more, upon application of the 
above-mentioned formula, adjustment of such wage 
scales shall immediately be made and shall be put 
into effect. Provided no adjustment of wage scales, 
as in this article provided, shall result in wage 
scales below the minimum scales set forth in Article 
8 hereof. 

Article 12. All employes shall be granted two 
weeks’ vacation with pay at the conclusion of the 
second year of employment. Employes with less than 
two years’ but more than one year of service with 
the Company shall be allowed one week’s vacation 
with pay. All vacations shall be taken between May 
first and October first of any calendar year, subject 
to change by agreement between the individual 
and the Company. Vacations of all employes shall 
be scheduled prior to May first with the exception 
- of those who will complete their first or second 
year of service during the afore-mentioned vacation. 

Article 18. In the event, it becomes necessary to 
reduce the office force the practice shall be followed 
of first releasing those employes with least seniority, 
provided those left are capable of doing the work. 
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In rehiring, employes shall be returned to work in 
the reverse order in which they were released. In 
promotions within the office consideration shall be 
given to length of service and new employes shall 
not be hired for higher positions where present 
employes in lower positions are capable of filling 
the higher positions. 

Article 14. All employes shall be granted two 
(2) days’ sick leave each month without alteration 
of pay. 

Article 15, All feinale employes shall be granted 
fifteen minutes each morning and afternoon as a 
relief period which time shall be allowed on regular 
working schedules. 

Article 16. It is agreed that any employe of the 
Company drafted or conscripted for Federal de- 
fense service shall not lose his, or her, seniority or 
position with the Company. It is understood that, 
all drafted or conscripted employes shall be re- 
turned to their rightful status with the Company 
at the conclusion of such service; however, any 
employes returning to the employ of the Company 
who are not physically or mentally able to resume 
their previous position shall be placed in other 
positions if possible. 

Article 17. Any dispute that may arise as to the 
true interpretation of this agreement or any appeal 
from a discharge shall be submitted to a committee 
consisting of one (1) member representing the 
Company and one (1) member representing the 
Union; and, if they cannot agree, the two (2) chosen 


leatiloaal 
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representatives shall select, a third disinterested 
party within one (1) week. The findings of this 
Board, which shall be made with all reasonable 
dispatch, shall be bindng on both parties to this 
agreement. It is further understood and agreed 
that there will be no strike or lockout until all 
means to settle the dispute have been attempted. 
It is further understood that the duly-authorized 
representatives of the Union shall have the an- 
thority on behalf of the Union to execute the terms 
of this agreement and to represent members of 
the Union in all matters growing out of this agree- 
ment. 

Article 18. The Company agrees that, as a con- 
dition of employment, all employes will maintain 
membership in good standing in the Union, and 
that employers shall be notified of their employes’ 
delinquency in such regard. 

Article 19. This agreement shall be in full foree 
amcbeettect aha and iclidine the... day of 
pe el. , 194...., and shall be renewed for 
the following year and from year to year there- 
after unless either party shall give written notice 
to the other at least, thirty (80) days prior to any 
Weert (EN) Geen CHT R Vibes uteMmunds) (Ie Luis 
agreement of a desire to amend this agreement. It 
is agreed that this agreement shall remain in full 
force and effect for such reasonable time thereafter 
as shall be required for the negotiation of such 
amendments or new agreement. 
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In Witness Whereof, the parties hereto have 
hereunto set their hands and seals the day here- 
inabove first written. 

MONTGOMERY WARD & COMPANY: 
JEST coset ain eee re oe TE 


LEY ccenncctln ee ee ee 


Countersigned : 
CENTRAL LABOR COUNCIL OF 
PORTLAND & VICINITY 


(Whereupon a document was marked as 
Board’s Exhibit 12 for identification. ) 


Q. (Mr. Walker, continuing) I hand you what, 
has been marked as Board’s Exhibit 12 for identi- 
fication, and ask you if you have seen that before? 

A. Yes, I have. 

Q. Has that been in your possession at any 
time ? A. Yes, it has. 

Q. When did it first come into your possession ? 

A. At the meeting in Mr. Huddleston’s office 
on the morning of December 16. 

Q. Whose handwriting appears on the face of it? 

A. In every instance, it is mine. 
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Q. When did you put the pencil writing on 
there ? 

A. At the time of the discussion of this particu- 
lar agreement. 

Mr. Ball: May I have the opportunity now of 
looking at that? 

Trial Examiner Bokat: Certainly. 

IT assume that you are either going to question 
the witness about it, or offer it in evidence. Why 
don’t you ask [416] counsel if he has any objection 
to it being received, or do you wish to have the 
witness explain some of the notations? 

My. Walker: Yes, I wish to have him explain 
some markings on the exhibit. 

Trial Examiner Bokat: All mght. 

Q. (Mr. Walker, continuing) Mr. Hicks, I eall 
your attention to your writing which appears im- 
mediately above Article 1 on Board’s Exhibit 12 
for identification. Is that your handwriting? 

A. That is correct; that is my handwriting. 

Mr. Ball: I will stipulate that that is his hand- 
writing. 

Q. (Mr. Walker, continuing) What does the 
word ‘‘out’? mean as it appears written across 
several clauses of Board’s Exhibit, 12 for identi- 
fication ? A. here (indicating) ? 

Q. Yes. pee Liat is some 

@. What does it mean? 

A. It means that Mr. Powell definitely was op- 
posed to that paragraph or section, and, as a con- 
sequence, I wrote over the entire article ‘‘Out”’. 
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Q. Does that, same explanation apply to every 
place where that word appears throughout Board’s 
Exhibit 12 for identification? 

A. I would say ‘‘yes’’. 

Mr. Walker: I will offer in evidence what has 
been marked [417] as Board’s Exhibit 12 for 
identification. 

Mr. Ball: No objection. 

Trial Examiner Bokat: There being no objec- 
tion, it will be received and marked in evidence as 
Board’s Exhibit 12 . 

(Whereupon the document heretofore marked 
as Board’s Exhibit, 12 for identification, was 
received in evidence. ) 


BOARD'S EXHIBIT No. 12 / , )_ ee 


This agreement made and entered into this __._. day of 
by and between MONTGOMEHY WARD & COMPANY, hereinafter called the Employer, and the 
“TAREHOUSEMEN'S UNION LOCAL #296, I.B. of T.C.We 2 H. of Aner}ycay A.F. ,0f L. ,jhereinafter 
called the Union, OF — Lang bt «Bh Le Ate gigi fen ee 

MAirtal + Ahh a: fF : 

*SRGCSISF, The employer agrees io uae the Union as sole collective par. 
‘aining agency for the employes performing work in the classifications listed below in 
Article 4. of this agreement, No superintendent having authority from the Employer to 
hire or discharge men or women shall be a member of this Union. 


Wace 


ARTICLE 2, The Employer a;-rens to give preference of employment to unenploy- 
ed members of the Union and in the event the Union is unable to furnish satisfactory 
help upon the request of the Emloyer, he (the Employer) may employ a non-member of the 
Union provided such person mkes application for membership in the Union within seven 
(7) days after taking employment. 


ARTICLE 5. Section 1. Eight (8) hours within nine (9) consecutive hours 


shall constitute a day's work, Torty (40) hours j 6 Monday 
3 shall constitute a week's work, 


Sec. OAaight ti 
from 8200 a.m, to 6:00 p.m Hopday +t 
overtime rate as eatablishedi 


be any eicht (8) conse@tive hours 
Nelusive. All other time shall be at the 
of this agreement, 


Sec. 3. any. work performed on any of the following named holidays 
shall be at the overtime rate of time and One-half as established in Article 5S. of this 


agreement: ~ Seserdeps; Sundeps, New Yoar's Day, » Decoration Day, 
Fourth of July, Labor bay, ai aais Thankseiving Day, and Christmas Day. 


ARTICLE 4. The following shall be the minimm wages paid in their respective 
classifjcations: 


Ds STOCK _ ROOM 
a ars PROCKIMM, owe 6 ss ols ss tt es + « « « $55.00 per week 
‘ Assistant Stockman. ....,... » > . eso ae 
free —— Stock helper, mile 
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OE Go Go oo oe BOLO G0 
AN UA Stock Order Filler, packer & checker , Bo 30.00 " A 
POE tw ls OF 


SCHEDULE ACTIVITY ' 
Heavy Pit Order Filler . 


32.50 per woek 
House Sale Order Filler "C" line 5 O08 u! 


e+ « « 30.00 *# 
House Sale Order filler "4" g "pn line. ... 28,50 " 
Order filler, checker, wrapper, women... 25,00 " 
WER - = = - - ee men. ... 28,50 " 
MOO =~ women ... 25,00 " 
Correction clerks -~--..—_ Men . .. 3.50 " 


Correction clerks -~-—._ — — women 6 ; 27.50 * 
Production Control Clork..........., 30.00 *" 
Outline Clerk .....,,.,.,., ooo ae) oaeo “LU 
Mailable Pit Order filler & Part lot packer. . 30,00 " 
EXAMINATION 


o tieets (©) 56 (e. (omens te a 


Examiner "C" line 55.00 per week 


Asaistant Examine "C" line . , ee ee eee o 82,50 " 
Examiner Nan & "Ba line. eo es eo e eo e e e e eo a 27. 50 " " 
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Stock preparation ~~. ___ men. . » « 28,50 " 
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Error Correction Clerk. . 
: Diverted Order Clork... 

~~ Belt Inspector. ..... 

Refund Control Clerk eee 
Large Refund Control Clerk 
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PREFERRED /TTENTION ORDER u 


Complcter . 64 + + 6 + ee ee ee ew ew we 0 $28.50 por week 


leeWel did) @ 5 a G Goo G A a6) Geum ar oer eo Cla al Hi 
Dillov esac a eC MMM NN sc). 5 De ROO) lan 
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SHIPPING & RECEIVING FLOOR 


Soi Ge mscmoitdiwe Cle) 5 6 o a ho oo 55.00 per week 


CMC 5 oe oo oOo op oOo eC eo eo oo He D of 

ile VaALLOmEOp sme Calamiialloaclittd zeit sistant nen S 251 50)nt nnn 

Cale WERNER o 5b o oo ooo eo oe 6 5 So Do 
PACHAGE OPENING UNIT 

Sign-un clerlss- - ----+---.-.- women . .« » 27,50 per week 
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ReTAIL CITY DELIVERY 
Shipping clerks ....., e+ 6 © © © © » © 6 355.00 per week 
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ONE? cos ono nb boo noon ao no BROOD GD FC 
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(EGISUEING ELOISE 5 66 566000 0e 6 og oo SOD OF 


Peut ROOM CUTTING UNIT 
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pay sh4ll be time and one-half (13). No 


f Tho overtime fate of 
trading of overtime for time off. 


ARTICLE 6, ‘ loyer does not at present employ a work— 
ing foreman, forelady, su S ; Yr, it is agreed that if one is employed, 
ie or she shall receive f day above the rate of pay for the hizhest 


ARTICLE 7. If omployes are worked over five (5) consecutive hours without a 
meal period, all time in excess of umole} hours without such meal period shall be at 
the overtime rate, Meal periods shall be go arranged as not to interfere with the norm 


mal operation of the business. 

ARTICLE 8. sy Moe pases no discrimina‘ion against any employes 
for Union activity or member f : 

Sec. 2. The Employer shall have the right to discharge any employ- 

es for insubordination, drunkenn i e to perform work as required 
or to observe safety rules er's house rules, which shall 
be conspicuously posted, or she has been discrimina~ 
ted against or unjustly scharged aright to review his or hor 
case by tho Board of adjustme cle 15. of this agreement. In the 
event the Board of adjus fin C) e to have been unjustifiable, said Board 
shall order reinstatement of such employee with full payment for lost time, 
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tiagnosis of his or per ca: 
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ARTICIE 9. Lay-offs: If tho work becomes slack and the Employer deems it 
advisable to reduce forecos, employes who havo boon employed less than six (6) months 
shall be layod off first. : : 
than six (6) months have 
further measures, fur , Mth the seniority of the var. 
ious employes on oag : 


G 
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main store in Portland will bo 
. ce over cmployos transferred from 
5 : pit tine efloyes at other warchouscs night heve 

3 : mbevestransforred from other warehouses to the main store me 
draw the scalo provided in this agrcoment for cxtra employes. In case of lay-offs em 
nloyes coming in from other warehouses will be the first to be layod off. 


ARTICLE 10. Employers shall adhere to their past practice of granting vaca— 
tions but in no case shall a vacation be less than one week with full pay each year. 


ARTICLE 11. Strikos: The tion agrecs not to ongage in any strikes or stop- 
poge of work. Tho Smployer agreos not to engage in any lockout. any action of the em 
ployos leaving jobs for their om protection in cases of a legally declarod atriko by 
somo Union directly working on tix: job, if said strike is sanctionod and cpproved by 
the Portland Central Labor Counci”, shall not constitute a violation of this clauso of 
this agreement. 


ARTICLE 12, Any porson receiving wages or conditions or periods of vacation 
in excoss of the minimums sct forth horvin shall not have any such benefits taken away 
from them, becauso of the signing of this agreement. all holidays, when not worked, 
shall be paid for as an oight h day, on holidays worked, ate of pay hal 
be time and ono-half (14). U trphting M-frra oy +3 Lolo. 


vA ct 
ARTICLE 15. & Board ‘of Adjustment i¥ herby created to be composed of two (2 ¥ 


representatives of onch contracting party. Said Bocrd siiall organize at once and shall 

elect a Chairman and Secrotary and shall have tho power to adjust any differences that 

may arise between the partios hereto regarding tho meaning or cnforcement of this agree 
mont, Said Board shall moet for considcration of all matters thet may bo refcrred to Be 
within forty~oight (4) hours subsequent to receipt by its Socrctary by notice of san:. 
Tho Board's decision shall be signed by a majority of the Board. If the Board cannot 

agree on any question referred to it within forty-eight hours, they shall then choose a 
fifth member who shall have no connection with either contractinr party and the decisic 
of a majority of tho Board cf five shall be final and binding on both parties. Pendin 
the decision of any question reforrod to the Board, work shall be continucd in accord 

ance with the provisions of this contrnct. 


ARTICLE 14. This agrcement shall go into effoct the ___day of 1940, 
end remain in offeet until tho __day of 194 , and therwafter subjoct to thirtr 
(30) days’ notice of a dosire to change by either party. If notice to desire to change 
or modify this agreemont is served as hereinabove provided, negotiations shall start 
twenty (20) days from the dato such notico is received. 


IN WITNESS WHEXEOF, the parties hereto have causod theso presents to be exe. 


cutud the day and yoar first heroinabove written, : 
MONTIOMERY WARD & COMPaNY WaREHOUSEMEN'S UNTON LOC.L #206 
ee ——— ee 
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(‘Testimony of James Howard Hicks.) 
Mr. Walker: That is all. 


Cross Examination 

Q. (My. Landye) Mr. Hicks, you have members 
of applications for membership in the retail store of 
Montgomery Ward? A. Yes. 

Q. And you have membership or applications 
for membership on the mail order side? 

A. That is right. 

Q. Now, at any time has the Office Workers’ 
Union waived jurisdiction over the employees on 
the retail store side? 

Mr. Ball: I will object to that as calling for 
a conclusion of the witness on a matter that has 
no bearing on any issue in this case. 

Mr. Landye: It goes to the unit, which is very 
important. 

Trial Examiner Bokat: It affects the Retail 
Clerks’ unit? 

My. Landye: I have asked him if at, any time the 
Office Employees have waived jurisdiction over the 
office employees on the retail side of the store. 

[418] 

Trial Examiner Bokat: JI will overrule the ob- 
jection. A. Not jJumsdietion, no. 

Q. (Mr. Landyve, continuing) At yvonr second 
meeting.—! am talking about the meeting of Octo- 
ber 22.—was that the first time that vou met Mr. 
Powell ? ee l eiienicer ronnie 

Q. Did vou tell Mr. Powell that vou represented 


the office workers or did anvone else tell him that? 
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A. I would say ‘‘yes’’. [ came in as a represen- 
tative of the Office Employees’ Union. 

Q. Did either you or anyone else tell Mr. Powell 
that you represented the Office Workers at that 
meeting ? A. Yes. 

Q. Who told that to him, if you reeall ? 

A. Mr. Dixon and Mr. Langford. 

Mr. Landye: T think that is all. 


Cross Examination 

Q. (Mr, Ball) At this meeting of October 22, 
you will reeall that Mr. Powell asked vou exactly 
the number of retail store employees vou had signed 
up in your union, and you replied ‘625’? 

A. I don’t recall giving anv specifie number. 

Q. Now, isn’t it a fact that two-thirds of the 
retail store employees did approximate 25 in your 
eomputation at that time? [419] ene NG): 

(. Well, how many retail store emplovees did 
vou have signed up at that time ? 

A. I had approximately 30. 

Q. Have you any records that show that at that 
mectinge on Octeber 22 you had so many members 
signed? Is there any record anvwhere that would 
show just how many you did have signed up, with 
which vou could refresh your recollection ? 

A. Only by going over the application blanks, 
and then the dates might or might not he on the 
blanks. 

Q. So vou have no way to refresh vont recol- 
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lection as to whether it was 25 or 30 members at 
the meeting of October 22 amongst the retail em- 
plovees of Montgomery Ward & Company ? 

A. Not as to the actual number, to be absolutely 
correct. 

Trial Examiner Bokat: There isn’t so much 
variance between 25 and 30. 

Mr. Ball: That is true, but there is a question 
of whether he did say ‘‘25”’ or *630”’. 

Trial Examiner Bokat: Yes, I understand that. 
The figure, however, is not off very far, either way. 

Mr. Ball: I have nothing further. 

rial Examiner Bokat: Any redirect? 

Mr. Walker: No. 

Trial Examiner Bokat: The witness is excused. 

(Witness excused) [420] 


Mr. Walker: JI will call Mr. W. A. MeGowan. 
JT will call Mr. MeGowan as an adverse witness. 


W. A. McGOWAN, 


called as a witness by and on behalf of the Board, 
being first duly sworn, was examined and testified 
as follows: 

Trial Examiner Bokat: Give vour full name and 
address to the reporter. 

The Witness: William A. MeGowan. 


Trial Examiner Bokat: How do vou spell it? 
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The Witness: M-c-G-ow-a-n (spelling). 
Trial Examiner Bokat: And what is your ad- 


dress ? 
The Witness: 2914 Northeast 64th Avenue. 


Direct Examination 


Retail Store? 
No, sir; Mail Order. 

Mr. Ball: Mav I make a statement for the ree- 
ord at this time? Although J requested of Mr. 
Walker that, in providing the names of our super- 
visors whom he claimed had made statements which 
constitute 8-1 violations and Mr. McGowan’s name 
was [421] furnished to me, Mr. Walker did not 
give me the names of the parties to whom the state- 
ments were supposed to have heen made. So, [ have 
not consulted with or taken the matter up with Mr. 


Q. (Mv. Walker) What is your occupation ? 
A. Operating Superintendent of the Fifth Floor. 
Q. Where? A. Montgomery Ward. 

Q. In Portland? A. Yes. 

Q. 

A. 


McGowan, and have not had any opportunity to 
examine into any records or facts he might have as 
to any conferences with any specifically named 
people. 

Trial Examiner Bokat: In order that the record 
may be clear as to what we are talking about, be- 
eause I don’t believe there is anv reference in the 
record that the Board has supphed anv information 
to the respondent, let the record show that early in 
the hearing, in an off-the-record discussion the Ex- 
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aminer had with Mr. Ball, Mr. Walker and Mr. 
Landye, I believe I asked Mr. Walker,—at least 
someone did,—whether or not the Board was going 
to introduce or adduce some proof concerning inde- 
pendent 8-1 statements, and Mr. Walker indicated 
that he probably had 2 or 3 witnesses on that point. 
Is that correct? 

Mr. Walker: That is correct. 

Trial Examiner Bokat: Mr. Ball at that time in- 
terjected with the statement that he had not received 
any advance information, because the complaint did 
not specifically allege any independent 8-1 matter, 
but merely had a phrase which stated ‘‘and by vari- 
ous other acts’’ did interfere with the rights of the 
employees. 

At my request, Mr. Walker promised to supply 
Mr. Ball with certain information as to the names 
of the supervisors who were [422] allegedly involved 
in the so-called independent 8-1 statements or mci- 
dents. Is that correct ? 

My. Walker: That is correct. 

Mr. Ball: Yes, but I didn’t understand that the 
Examiner hmited it to the providing of the names, 
but with information such as a bill of particulars 
would furnish, 

Trial Examiner Bokat: Certain information ? 

Mr. Ball: Yes. 

Trial Examiner Bokat: I now learn for the first 
time that von have received the names of the super- 
visors who may have been involved. 
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My. Ball: At that time it was provided that Mr. 
Walker should give me the names of the parties who 
made the statements, and I understood, the names 
of the parties to whom the statements were made. 

Mr. Walker: No, that is not correct. 

Mr. Ball: Let me put it this way: Mr. Walker 
was asked whether he would give me the names of 
the parties to whom the statements were made, and 
he stated that he didn’t have the information cor- 
rectly assembled at that time. 

Trial Examiner Bokat: All right, what is the 
point that you wish to make ? 

My. Ball: The point is that Mr. McGowan was 
ealled without any advance information on my part 
as to whom he is supposed to have made any state- 
ments. Therefore, [ am going to ask to [423] re- 
serve cross examination, if necessary, until T have 
had an opportunity to examine into the facts. 

Trial Examiner Bokat: J was going to make the 
suggestion that, after the direct examination of 
Mr. McGowan is concluded, you be given an oppor- 
tunity to discuss with him any matter which vou 
may desire to discuss, and, if vou desire, to put off 
‘your examination until a later time in order that 
you may have an opportunity to conduct vour cross 
examination, 1f you want to call it that. 

Q. (Mr. Walker, continuing) Approximately 
how many employees are under your charge? 

A. That varies with the different seasons of the 
year. 
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Q. What is approximately the low point? 

A. I would say around 45. 

Q. How many do you have at the Ingh pom? 

A. Around 54, 

Q. What are your duties as a floor supervisor; 
is that correct; 1s that your correct designation ? 

A. That is right. 

Mr. Ball: Will vou speak more loudly, please? 

The Witness: I will try. You wanted to know 
what my duties are as floor supervisor ? 

Q. (Mr. Walker, continuing) Yes. 

A. I have charge of the people on the floor, and 
take charge of all the merchandise conung in and 
out, and have personal super- [424] vision over 
evervone that is on the floor. 

@. You are responsible for seeing that there is 
a flow of goods to be worked on by the people in 
vour department, to see that it gets ito the depart- 
ment, and also responsible for the flow of the goods 
out again? 

My. Ball: What is the purpose of this? What do 
vou want to prove ? 

Trial Examiner Bokat: He just wants to find 
out what his duties are. 

A. As to the merchandise that comes onto the 
floor, I have no control of that; as to the flow off, 
that is taken care of by the amount of receipts that 
we receive on the floor any day of the week. 

Q. (Mr. Walker, continuing) Now, do vou re- 
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call the incident of the strike taking place at the 
store on December 7? A. Yes. 

Q. Who is your immediate superior? Whom are 
you responsible to? 

A. Mr. Brooks at the present time. 

Trial Examiner Bokat: How do vou spell that? 

The Witness: Brooks, B-1-0-0-k-s (spelling). 

Q. (Mr. Walker, continuing) What is his posi- 
tion ? 

A. He is the operating superintendent; superim- 
tendent of operations: let me correct that, please. 

Q. Within the week immediately following De- 
cember 7, did you [425] call on some of the em- 
plovees in your department ? A. Yes: 

Q. Who asked you to do that ? 

A. Why, I was given a list of some of the em- 
plovees in my department, to contact them by tele- 
phone, which I did. 

@. Who-gave you the lst? 

A. It was furnished to me by my superior at 
that time. 

Trial Examiner Bokat: Who was vour superior, 
Mr. Brooks? 

The Witness: No, Mr. Brooks was not heve; it 
was Mr. Robinson. 

Trial Examiner Bokat: Who was Mr. Robin- 
son ? 

The Witness: Mr. Robinson was my superior. 
Te was there at that time. 
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Q. (Mr. Walker, continuing) What did he tell 
vou? 

A. What he told me was to get in contact with 
these people over the phone. 

Q. What else did he tell you? 

A. The wording I was to give to them was that, 
as they had not appeared for work on Saturday, I 
was to inform them that the Company was going to 
operate on Monday as usual, and that their job was 
waiting for them if they cared to come back. 

Q. Who furnished you with the wording of 
that? 

A. Mr. Robinson. 

Q. Did you call them ? 

A. Yes, I called them. 

@. As vou talked to them over the phone, did 
you read off the [426] slip? 

A. Off the shp, yes. 

Q. What department were the employees in that 
were notified, according to this list given you by 
Mr. Robinson ? 

Trial Examiner Bokat: Waull you read the previ- 
ous answer, as to what he read off ? 

(Thereupon the answer of the witness re- 
ferred to was read aloud by the reporter as 
follows: 

‘fA. The wording I was to give to them was 
that, as they had not appeared for work on 
Saturday, I was to inform them that the Com- 
pany was going to operate on Monday as usual, 
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and that their jobs was waiting for them if 
they eared to come back’’) 


Q. (Mr. Walker, continuing) When you started 
making these calls, what day was it? 

A. The strike was on Saturday. 

Q. When did you make your calls? 

A. On Sunday, after the first day of the strike. 

Trial Examiner Bokat: That, would be on what 
date? 

Mr. Ball: Let the record show that the strike oc- 
eurred on Saturday, the 7th. 

Trial Examiner Bokat: And the Sunday that 
you are referring to is Sunday the 8th? 

The Witness: ‘That is correct. 

Q. (Mr. Walker, continuing) Did you complete 
all of your ealls [427] on Sunday? 

A. No, I couldn’t get in touch with all of them 
on Sunday, and I had to eall some on Monday. 

@. Did you do that? 

A. Yes; and there were some that I couldn’t 
get in touch with. 

Q. What did you tell those people that you 
called over the phone? A. ‘The same thing. 

Q. I mean those that you called on Monday ? 

A. Yes, that is right; the same thing. I read 
from the lst that I had on Sunday. 

Trial Examiner Bokat: In other words, you told 
them that, their job was waiting for them if they 
wanted to come back to work? 
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The Witness: That is right. 


Q. 


(Mr. Walker, continuing) Did you make any 


other contacts with any of the employees besides? 


POoPoOPOoOOo S 


Besides telephoning ? 

Yes. A. I made one eall. 

A personal call? A. Yes. 

Whom did you call on? 

That was to Mr. Robert Fullerton. 

And where did you call on him? [428] 

At his home. 

When was that? 

Two or three days later. It was during the 


week; I couldn’t recall exactly the date. 


Q. 
A. 
Q. 
A. 


About what time of day did you call on him? 
It was about eight o’clock m the evening. 
About how long did the call last? 

I would say it was approximately one hour; 


I couldn’t, say for sure. 


IP OPOoPreS 


Had you contacted him previously by phone ? 
No, I had not. 

Was he on the List? 

No, he was not on my list. 

Who told you to see Mr. Fullerton? 
Nobody, sir. 


Trial Examiner Bokat: Was he on strike? 
The Witness: Yes, he was out. 


Mr. 


Ball: I am going to object to the question 


whether he was on strike. He may not have been 
there for various other reasons, sickness, or various 
other things. 
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Trial Examiner Bokat: I am willing to modify 
my question. He was not there working Saturday, 
and he was out for a few days? 

The Witness: Yes, sir. 

Trial Examiner Bokat: All right. [429] 

Q. (Mr. Walker) Did you bring anything out 
with you? A. JI had one bottle of beer. 

Q. Did you have a conversation with Mv. Ful- 
lerton? 

A. Yes, my wife and I had a conversation with 
My. and Mrs. Fullerton. 

Q. What was it? 

A. Just a social conversation. 

Q. Anything about the events that were taking 
place, or about having not been to work pre- 
viously ? 

A. That was not brought up until later. 

Q. What did you say about that? 

A. I didn’t say anything about it. 

Mr. Ball: The respondent now objects to any 
further discussion of what took place on this ocea- 
sion. As the testimony so far indicates, this was 
merely a social call between personal friends, and 
not at the imstruction or solicitation of any re- 
sponsible officer of Montgomery Ward, the respond- 
ent in this case, and it is therefore incompetent, 
irrelevant and immaterial, and doesn’t tend to prove 
or disprove any issue in this case. 

Trial Examiner Bokat: I will let it stand for 
what it is worth. I think you are making a good 
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point, however, that is, so far as the social call is 
concerned. I don’t know what, effect it would have. 
Perhaps your objection is premature. 

Mr. Ball: May we have a further objection to 
what may have been said at this meeting? [430] 

Trial Examiner Bokat: Yes, I will give you a 
standing objection. 

Q. (My. Walker, continuing) Did you tell Mr. 
Fullerton where you had been before you arrived 
at their house? 

A. No, sir; I did not. So far as I know, I 
did not. 

Trial Examiner Bokat: Is he a friend of yours? 

The Witness: I consider him as such, yes, sir. 

Trial Examiner Bokat: This was purely a social 
eall, as far as you were concerned ? A. Yes. 

Q. (Mr. Walker, continuing) Had you called 
on anyone else that evening before you came to see 
Mr. Fullerton? 

A. Not that I know of, sir. | 

Q. Did you eall on anybody after you left Mr. 
Fullerton? A. No, sir. 

Q. Do you know a Bill Lund? A. Who? 

Q. Do you know Bill Hough? 

Trial Examiner Bokat: How do you spell it? 

Mr. Walker: H-o-u-g-h (spelling). 

A. Yes, sir. 

Q. (Mr. Walker, continuing) Do you know Bill 
Lund? 

Trial Examiner Bokat: How do you spell that? 
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Mr. Walker: L-u-n-d (spelling). 

A. No, I do not. [481] 

Q. (Mr. Walker, eeontmuing) Do von know John 
Long? 

Tiial Examiner Bokat: L-o-n-g (spelling) ? 

Mr. Walker: Yes. 

A. Yes. 

Q. (\h. Walker, continuing) Do vou know a 
man by the name of Beede? A. Yes. 

Trial Examiner Bokat: How do yon spell that? 

Ma. Walker: B-e-e-d-e (spelling). 

Trial Examiner Bokat: You said ‘‘yes’’? 

The Witness: Yes. 

Q. (Ab. Walker, continuing) Did vou call on 
either of those persons? A. No. 

Q. Did anybody else,—strike that. Did any of 
those persons call on vou? 

A. They contacted me. | had several persons 
contact me over the ‘phone, wanting to see me. 

Q@. Did they see you? 

Trial Examiner Bokat: One, was it not? 

The Witness: Several. 

Trial kxaminer Bokat: Did they call to see you? 

The Witness: Several contacted me over the tele- 
phone and wanted to see me. 

Trial Examiner Bokat: Did they call to see you? 

[432] 

The Witness: Yes. 

Trial Examiner Bokat: When you say ‘‘several’’, 
are you referring to the people mentioned by Mr. 
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Walker, the Board’s. attorney, or are you referring 
to people other than those? 
The Witness: Other than those. 
Trial Examiner Bokat: All mght. 
Q. (Mr. Walker, continuing) Did anybody else 
that 1 mentioned eall on you? 
My. Hough. 
Anyone else? A. Johnny Lone. 
Any of the others? 
That you read off? 
Bees. Ae 6. 
. Now, have you related everything that you 


OOPoop 


said to Mx. Fullerton at his house concerning his 
not having been to work? 

Mr. Ball: The same objection as to the previous 
questions. 

Trial Examiner Bokat: Overruled. 

The Witness: Will you repeat that, please? 

Trial Examimer Bokat: Yes, will you read the 
question back, Mr. Nelson? 

(Thereupon the last question was read aloud 
by the reporter as above recorded.) 


A. Not in so far,—now, what is the question ? 
[433] 
Q. (Mi. Walker, continuing) Have you related 
everything that you said to Mi. Fullerton at his 
house concerning his not having been to work? 
A. In so far as luis not having been to work, yes. 
Q. What was that? 


574 Nat’] Labor Relations Board 


(Testunony of W. A. McGowan.) 

A. In so far as me saying anything about him 
bemg to work, I have related everything. 

Q. Did you tell him that you had been going 
around to some of the men in your department and 
talking to those whom you felt you could trust? 

A. No, I made no sueh statement. 

@. Did you tell him that you were going around 
to see the men for the purpose of getting them back 
to work? 

My. Ball: i want to interpose the objection that 
this man is called as the Board’s witness, and that 
counsel is obviously arguing with his own witness. 

Trial Examiner Bokat: Do you intend to produce 
witnesses to impeach this witness on the particular 
questions that you are now asking him? 

Mr. Walker: Yes. 

Mr. Ball: We object to any such a procedure 
as that. 

Trial Exammer Bokat: Haven't you got the cart 
before the horse, then? I mean, I don’t know your 
procedure in Oregon, but it seems to me that, in 
advance of your producing your own proof, that 
you should have the testimony of your own [434] 
witness, instead of asking Respondent’s witness 
about it now and, if he says ‘‘no’’, then you calling 
your own witness to testify that he did ‘have such a 
conversation. It seems to me,—I don’t know, but 
if that is the procedure followed in Oregon, I will 
have to permit it. 
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Mr. Ball: We object to any such procedure as 
being unfair and jeopardizing the the rights that 
we have to a fair trial, especially in view of the 
circumstances already brought out in the record. 

Mr. Landye: We have what we call an adverse 
witness in this State whereby you ean ¢all an ad- 
verse witness before the Court ahead of time, and 
then he can cross examine him. 

Trial Examiner Bokat: I understand that,—if 
you have an adverse witness, you may or can have 
the right to cross examine that witness and ask him 
leading questions, but to ask him whether or not 
he had certain conversations in advance of calling 
your own witnesses is something that I am not sure 
is necessarily followed by your statute. 

Mr. Ball: We would also interpose this,—that 
this Board is not and should not be bound by any 
Oregon statute. There is no rule that requires the 
Labor Board to follow the state statutes involved. 

Trial Examiner Bokat: No, I understand that. I 
generally do follow the local statutes in regard to 
certain rules that are commonly understood and 
followed in any particular juris- [4385] diction, 
but—— | 

Mr. Landye: (Interposing) Well, in a situation 
such as this, we do not call, under the adverse stat- 
ute, we are not callimg this witness with the idea 
that we may have to impeach him. We don’t know. 
Jt may be that this witness will tell the truth as we 
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see it, and it will not be necessary to do it. 

Trial Examiner Bokat: ‘‘As you see it’’—that is 
the point. 

My. Ball: Now, let’s move to strike out any ques- 
tion of whether or not this witness is going to tell 
the truth as they see it. 

Trial Examiner Bokat: As they see it. I will let 
that stand in that way. 

Mr. Ball: And it is pointed out that this is a 
totally unnecessary proceeding, because the Board, 
if it has any witnesses as to what Mr. MeGowan 
said, can produce those in the ordinary presenta- 
tion of its ease, thus giving the respondent the op- 
portunity to investigate into the truth of the charges 
thus indicated. 

Trial Examiner Bokat: I am afraid I will have to 
insist, Mr. Walker, that you put on your witnesses 
in the ordinary course, and have them testify and 
let the respondent call its own witness and either 
admit or deny what took place. I think I would 
prefer it that way. 

Mr. Walker: That is agreeable to me. I only 
called this witness in the hope that, [436] 

Trial Examiner Bokat: (Interposing) 
might save some time? 

Mr. Walker: (Continuing) Obviate the necessity 
of ealling six or seven other witnesses, and take 
that much more time. 

Trial Examiner Bokat: Evidently you will have 
to call them, anyway, according to the nature of 
the answers already given. I am going to sustain 


it 
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the respondent’s objection to this method of pro- 
cedure, and ask you to establish any conversations 
an already established by the Board’s witnesses, 
and put on your own witnesses to that effect. 

Mr. Walker: Very well. 

Trial Examiner Bokat: Do you have any further 
questions of this witness at this time? 

Mr. Ball: You understand that we are not mak- 
ing an objection to the examination of this man? 

Trial Examiner Bokat: Oh, I understand. 

Mr. Ball: But it is to the results that they in- 
tend to produce by it. They can proceed with their 
examination of Mr. McGowan as far as the re- 
spondent is concerned. 

Trial Examiner Bokat: I understand. 

Mr. Walker: May we have a recess, then, while 
I contact these other witnesses ? 

Trial Examiner Bokat: Yes, yes. 

Before you do that, I assume that you don’t wish 
to question the witness at this time. Do you want to 
reserve the right to [487] coordinate it? 

Mr. Ball: I would like to cross examine up to 
the point that the examination on direct has gone 
at this point. 

Trial Examiner Bokat: Are you ready to proceed 
on that? 

Mr. Ball: Yes. 

Cross Examination 
Q. (Mr. Ball) Mr. McGowan, have you ever had 
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any conversation with me on any matter pertaining 
to the charges before this court? A. No ws 
Q. What acquaintance have you with me? 
A. J met you the first time yesterday morning. 
Myr. Ball: Will you mark this, please ? 
(Whereupon the document hereinabove re- 
ferred to was marked for identification as Re- 
spondent’s Exhibit 7.) 


Q. (Mz. Ball, continuing) I hand vou what the 
reporter has marked Respondent’s No. 7, and ask 
you if you recognize what it is? 

A. This is the 

Mr. Walker: (Interposing) Just a moment. May 
I request that the witness be instructed to answer 
that, question ‘‘yes’’ or ‘‘no’’? 

A. Yes. 

Q. (Mz. Ball, continuing) All right, what is it? 

A. This [438] 

Mr. Walker: (Interposing) Just a moment. 
Doesn’t the document speak for itself? 

Trial Examiner Bokat: Well, he is just trying 


to identify it now. You can look at it, if you want 
to. 

Mr. Reporter, will you read the question? 

(Whereupon the question referred to was read 
as follows: 

“Q@. (Mr. Ball) All right, what is it?’’) 

A. This is the slip that was handed to me to 
make the telephone calls from, Sunday morning of 
the 8th. 
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Q. (My. Ball, continuing) Who gave you that 
ship? A. Mr. Robinson. 

Q. What did he say to you about that shp? 

A. He told me that I was to follow the slip out 
to the letter, and under no circumstances was I to 
put any of my own personal talk or anything else 
into it. 

Q. And did you follow that in your conversations 
with the telephone calls and ecalls you made on 
company instructions ? A. I did. 

Q. Did you follow that- im any other contacts 
you may have had with the employees? 

A. I did. 

Mr. Ball: I now offer Respondent’s Exhibit, No. 
7 into evidence in connection with the cross exami- 
nation of Board’s witness McGowan. 

Trial Examiner Bokat: Is there any objection? 

[439 ] 

Mr. Walker: No objection. 

Trial Examiner Bokat: There being no objection, 
it may be received and marked in evidence. 

(Whereupon the document heretofore 
marked Respondent’s Exhibit No. 7 for iden- 
tification was received in evidence. ) 
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RESPONDENT’S EXHIBIT No. 7 


TRANSCRIPT OF TELEPHONE CONVERSA- 
TION TO EMPLOYEES 


“Cooceevenmenviss, Mis, or Mi. a eee , 
BNET Fs Th itp ec Mia pei tiee eee iy oe ee Oe speaking. 

Sinee you were not at work today I wanted to let 
you know that we are operating tomorrow as usual 
and vour job is open for you if vou want to come 
in.”’ 

(When you have made the above statement, lis- 
ten for the employee’s reaction to it. Do not make 
any further statement unless the employee asks 
some question. It is not possible to set out all the 
possible questions which you may be asked, but in 
answering the questions you should confine your- 
self to a repetition of the thought contained in the 
quotation above. When questions are asked, you 
may answer them frankly, but above all, do not in 
any way insist that the employee should come to 
work or intimate that their jobs will be in danger. 
The main purpose of this call is to notify the em- 
ployee that the plant is operating and his job is 
waiting for him if he wants to come on.) 


Mr. Landye: I have a question on redirect in 
regard to the exhibit. May I ask that now? 
Trial Examiner Bokat: Yes, you may. 
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Redirect Examination 

Q. (Mr. Landye) Showing you respondent’s 
exhibit 7, Mr. McGowan,—has that slip been im 
your possession all of the time since the first part 
of September, in your personal possession ? 

A. No. 

Q. Were you given one that you kept yourself? 

A. I was given one that I turned in to Mr. 
Robinson. 

Q. Did you turn that, back? 

A. I turned that back after the telephone calls 
were made. 

Q. You don’t know, then, whether that is the 
slip that you have there that you actually called 
from then? A. I can’t swear to that, no. 

Mr. Ball: I want to make it clear that I don’t 
mean that this is the exact slip. I have no means 
of identifying it. 

Mr. Landye: I would like to find out what it is. 

[440] 

Trial Examiner Bokat: Go ahead. No one is 
preventing yon from cross examining to find out if 
there are other ships. 

Q. (Mr. Landve, continuing) You ean’t tell 
whether that is the actual shp that vou called from 
or not, can vou? 

A. That is, on this slip of paper, no. 

Q. I see. And how long,—the shp that was given 
to vou. did vou turn it back at the end of each day ? 

A. No; I turned that back on Monday night. 
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Q. You kept it from Saturday to Monday ? 

A. I kept it from Sunday morning to Monday 
night. 


Q. You started calling Sunday morning? 

Ao elit is meh. 

Q. From the plant,—I mean from the store? 

oe ED agicerio ini. 

Q. Isee. Were you given any other slips? 

A. No, just the list of telephone numbers was 
all. 

Q. Did anyone else have any conversations with 


you besides Mr. Robinson as to what you should 
eall about on the phone? 

A. No, sir; Mr. Robinson gave me my orders 
direct. 

Q. Did you call up evervbody on the floor during 
the-—— 

A. (Interposing) No, I couldn’t possibly have 
done that, and there was some on my shp that [ 
eouldn’t get in contact with. 

Mr. Landye: At this time, I will have to make a 
motion to strike the Exhibit upon the grounds that 
it hasn’t been properly identified. [441] 

Trial Examiner Bokat: May I see it? 

Q. (Trial Examiner Bokat) To the best of your 
recollection, 1s Board’s Exhibit 7,—Respondent’s 
Exinbit 7, identical with the instructions that were 
given to von by Mr. Robinson ? 

Will vou Jook at it carefully and then answer that 
question, whether it 1s or not ? Ares: 
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Trial Examiner Bokat: I will have to overrule 
the objection. 

My. Landye: Exception. 

Q. (Mr. Landye, continuing) Who told you to 
report down to the store on Monday morning? 


A. Who told me to? 

Q. Yes. A. Myr. Robinson. 

Q. Mr. Robinson ? A. Yes, sir. 
(). 


Do vou usually work on Sunday ? 

A. No, not usually. 

Q. Well, how many times did vou work on Sun- 
day in the past year before this? 

A. Well, that is very hard to bring out. 

@. ‘Two or three, or five, or fifteen ? 

A. It is according to the seasons of the vear. 
In some cases, we will work maybe one Sunday out 
of three months and then around Christmas time we 
may work three Sundays or four Sundays. 

Q. Did vou do any work on Sunday besides eall- 
‘ing up these [442] various people? 

A. Yes, plenty. 

Q. I see. Now, when Mr. Robinson gave vou 
Respondent's Exhibit 7, did he just hand vou the 
shp? 

A. No. He handed me this shp and another shp 
with the names of the people on it. 

Q. Yes. 

A. And the telephone numbers. 

Q. He handed vou one slip, Respondent’s Ex- 
hibit 7? A. That is night. 
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Q. And then another slip with phone numbers 
on it? i Vat is mieht, 

Trial Examiner Bokat: Names and_ telephone 
numbers ? 

The Witness: That is mght. 

Q. (Mi. Landye) Names and telephone num- 
bers ? Ae Thats rieht: 

Q. Did he say anything else? 

A. Yes; he told us that we were to contact these 
people by phone, and that we were to follow out 
these instructions as to how to telephone to them, 
to the letter. 

O> Cinial Hxaminer Bokat) You say “he taid 
HSS 

A. Well, in other words, other people than my- 
self were at that meeting and called on to do the 
telephoning. 

@. Who were the other people? 

A. They were some more of the operating siper- 
intendents. [443] 

Q. And they received shps similar to the ones 
that vou received ? 

A. Similar to the ones that I received. 

Q. And instructions similar to vours at the same 
time? A. That is night. 

Q. (My. Landve) This was at a meeting that 
was ealled of the Supervisors ? 

A, hey called a meeting of the supervisors at 
Mr. Robinson’s office. 

Q. How long did that last ? 
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A. Very short. 

Q. About how long? 

A. Five or ten minutes. 

Q. And in ten minutes, that is the only thing 
that vou were told? 

A. That is the only thing we were told; five or 
ten minutes, I say. 

@. And in five minutes, all you were handed was 
two papers and told to follow that ont to the letter? 

wan is rieht. 

Q. And that is all that you were told by Mr. 
Robinson ? 

A. ‘That is all Mir. Robinson told me. 

My. Landye: I see. That is all. 

Trial Examiner Bokat: Anything else, Mr. Ball? 

Mr. Ball: TI think not. [444] 

Trial Examiner Bokat: Do vou have any ques- 
tions, Mi. Walker? 

Ni. Walker: Yes. 


Redirect Examination 

Q. (Mr. Walker) Had vou ever been to Mr. 
Fullerton’s house prior to the time vou and vonr 
wife went out there? A. Several times. 
Tow often ? 
Three or fonr times? 
Three or four times? A. Yes, sir. 
In the course of a vear, do you mean ? 


POO? 


In the course of a year. 
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Recross Examination 
Q. (Mr. Ball) Have you ever drunk any beer 
with Mr. Fullerton before ? A. Plenty. 
Mr. Ball: That is all. 


(Witness excused) 


Trial Examiner Bokat: We will suspend for ten 
minutes at this time. 

(Thereupon, at this time a short recess was taken, 

after which proceedings were resumed as follows:) 

[445] 

(Whereupon at 4:40 p.m., pursuant to after- 

noon recess, the followmg proceedings were 


had:) 


Trial Examiner Bokat: The hearing is now im 
Session. 


WILLIAM FARLE HOUGH, 


ealled as a witness by and on behalf of the Board, 
being first duly sworn, was examined and testified 
as follows: 
Direct Examination 

Trial Examiner Bokat: Give vour full time and 
address to the reporter. 

The Witness: Wilham Earle Hough, 6825 North- 
a2ast Stanton. 

Q. (Mr. Walker) Have vou ever been emploved 
at Montgomery Ward, Mr. Hough? A. Yes. 
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Q. How long had you worked there? 

A. About two years. 

Q. When did your employment last end there? 

A. December 7th. 

Mr. Ball: Will you speak a little louder, if you 
please ? 

The Witness: December 7th. 

Q. (Mr. Walker continuing) During the time 
you worked there, who was your supervisor ? 

A. W. A. MeGowan. 

Q. After December 7th, did vou see Mr. Mc- 
Gowan at any time? A. Yes. 

Q. When? [446] 

A. Just about four days after the strike. 

Q. Where did vou see him? 

A. J saw him at his home. 

@. About what time of night was that ? 

A. About 7:30 or 8 o’clock in the evening. 

@. How did vou happen to go to his house that 
night ? 

A. Well, he was out to my house,—I didn't 
happen to be home, but my mother was there; she 
said he was there and he would like to see me; 
so I went ont to his house and saw him. 

Q. When had Mr. McGowan been to vour house, 
with respect to the day vou went to his house ? 

Mr. Ball: I move to strike out of the record what 
his mother teld him about Mr. McGowan’'s coming, 
as being hearsay. 
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Trial Examiner Bokat: Well, [ will merely ac- 
cept it to show the reason why the witness went to 
the home of Mr. McGowan. If, as a matter of 
fact, his mother said that Mr. McGowan had been 
there, and that he, therefore, went to Mr. Mc- 
Gowan’s home, I will merely accept it to show a 
course of conduct; how he happened to go to Mr. 
MeGowan’s house. I don’t say it 1s necessarily bind- 
ing on the respondent, or proves that Mr. MeGowan 
actually went there. I hope my explanation is clear. 

Q. (Mr. Walker continuing) When had Mr. 
McGowan been to your house, Mr. Hough? 

A. J don’t remember the exact date; [I think it 
was about [447] three days after the strike. 

Mr. Ball: The same objection there; and that it 
assumes a fact not proven. 

Trial Examiner Bokat: When did you receive 
the message he had been to your house? The day 
before you went to visit him, the same day, or 
What ? 

The Witness: About two or three days after he 
come to my house I went up to see him. 

Drial Mxannner Boekat: Two or thieedavs acer 
vou received the message and vou learned he had 
been to vour house, vou went to Mr. MeGowan's 
house ? 

The Witness: That is might. 

Mr. Ball: Of course, for the answer, to the ex- 
tent the witness said it was after Mr. MeGowan 
came to his house, I move to strike that part as a 
conclusion of the witness. 
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Trial Examiner Bokat: I am referring to the 
message he received that he had been there. 

Q. (My. Walker continuing) Now, when you 
got to Mr. MeGowan’s house, did von have a talk 
with him ? A. Yes. 

@. What was said? 

Memeewl Now, just a minute, At this time, 
respondent objects to any testimony as to any con- 
versation between this witness and Mr. McGowan, 
because it appears that it took place under circum- 
stances that were not such as to make the [448] 
actions or words of Mr. MeGowan binding on this 
respondent; that it is, further, an attempt to im- 
peach statements which were elicited on examina- 
tion of Mr. McGowan. 

Trial Examiner Bokat: I will overrule the ob- 
jection. You may answer the question. 

A. Well, we started out by asking if T wanted to 
come back ? 

Mr. Bail: I can’t hear von, Mr. Hough. 

The Witness: He said if IT wanted to come back 
to work that I didn’t have to really go throngh the 
picket line. T could come avound through the back 
wav of the store. He said some of the bovs were 
conunge back. He said he hated to see me out: he 
would like to see me back. He said he didn’t want 
to see me lose monev. We didn’t talk all the time 
about the strike; we started a conversation on other 
thines. But the most important thine was,—T went 
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out there to see him about,--was to see whether I 
should go back to work. 

Mr. Ball: I move to strike out those portions 
of the witness’ answer which are his opinions and 
conclusions as to his reasons for going and the 
tenor of the conversation. I move to strike out 
the entive answer as an opinion and conclusion. J 
move to strike out the answer for the reasons nrged 
m the question eliciting this conversation. 

Trial Examiner Bokat: Deny the motion, with 
certain modifications. After the reporter reads the 
answer back to me, I will indicate which part I will 
strike and which I will permit [449] to stand. Read 
it back to me, please. 

(Whereupon the answer referred to was read 
aloud by the reporter as above recorded. ) 

Trial Examiner Bokat: From ‘‘the most im- 
portant thing’’ on, strike that. 

Mr. Ball: Let the record show that we add to 
the objection the further objection that this con- 
versation doesn’t tend to prove or disprove any of 
the issues in this ease. 

Trial Examiner Bokat: You may be right,—veryv 
technically and strictly speaking,—because of the 
allegations of the complaint. I am referring particu- 
larlv to the fact that there is no specific allegation 
of a nature to support testimony of this witness; 
that is true. All that we have is the phrase, ‘and 
by various other acts’’, that would imdieate there 
might have been other acts of interference, re- 
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straint, or coercion,—if this can be considered as 
such. In view of the fact Board’s counsel indicated 
at the beginning of the hearing that he intended 
to produce such proof, and inasmuch as I asked 
Board’s counsel to supply certain imformation to 
respondent’s counsel, I will deny the motion to 
strike on the ground just stated by Mx. Ball. 

Q. (Mr. Walker continuing) Was there any 
discussion about the strike bemeg in existence? 

Mx. Ball: Now, just a minute. I object to the 
rather leading form of this question here. He is 
more or less putting [450] the words of the answer 
in the mouth of the witness. In view of the circum- 
stances, I think you should instruct counsel against 
leading the witness. 

Trial Examiner Bokat: Read the question back. 

(Whereupon the last question was read aloud by 
the reporter as above recorded.) 

Trial Examiner Bokat: I will overrule the objec- 
tion on that. 

My. Walker: You may answer, Mr. Hough. 

The Witness: What was the question again, 
please ? 

Trial Examiner Bokat: Read it back. 

(Whereupon the question just read was again 
read aloud by the reporter as above recorded.) 

A. Yes, there was. 

@. (Mr. Walker contmuing) What was said 
about that? 

Mr. Ball: The same objeetion,—or the objection, 
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rather, that this is a question following a leading 
question. 

Trial Examiner Bokat: Overruled. 

The Witness: He said that the store would never 
go union; that they would lock the store up and 
send all the books and everything to the Chicago 
house before they would sign a union contract. 

Mr. Ball: TI move to strike this ont for all the 
reasons urged previously; the testimony of this wit- 
ness as to what took place at this conversation. 

F451] 

Trial Examiner Bokat: Motion denied. 

Q. (Mr. Walker continuing) Was there any 
conversation about Mr. MeGowan’s connection with 
the company ? 

A. Yes. He said that he had a contract with 
Montgomery Ward & Company, and that if the 
store closed up he would not be out of a job, becanse 
he would still be getting his salary all the time; it 
didn’t make any difference to him whether it went 
union or not. 

Trial Examiner Bogat: Tt didn’t make any dif- 
ference, what ? 

The Witness: It didn’t make any difference 
whether they closed up the store ox not. 

Mr. Ball: I move to strike the answer out, and 
insert before the answer and after the question the 
same objections that have been ureed. 

Trial Examiner Bogat: Objection overruled and 
motion denied. 
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Q. (Mr. Walker continuing) Was there any 
discussion of any other Montgomery Ward store? 

A. Yes. 

Mr. Ball: Now, I object consistently here to the 
leading of this witness by counsel. Why doesn’t he 
ask the witness what was said, and let the witness 
supply the details, without putting them in his 
mouth. 

Trial Examiner Bokat: I think the question, in 
the form it was stated, is proper. But, as to the 
subject matter, IT may have some doubts as to its 
validity. What would other stores [452] of Mont- 
gomery Ward have to do with this particular store ? 
T don’t see the connection. 

Mr. Walker: It is just a general course of con- 
versation relating to the conduct of the company, 
and also it indicates the extent of the strike affect- 
ing other stores. 

Mr. Ball: Let me state for the record here, that 
when Mr. Walker told me what he had in mind to 
prove as these other acts, it was simply certain con- 
versation urging these people to go back to work. 
He didn’t amplify that it related to any more sub- 
ject matter than that. 

Mr. Walker: hat is correct. J told you I didn't 
do it, because it would be considered evidentiary. 

Trial Examiner Bokat: Tet me hear the ques- 
tion again. 

(Whereupon the question referred to was read 
aloud by the reporter as above recorded.) 
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Trial Examiner Bokat: I will overrule the ob- 
jection at this time, subject to a later motion to 
strike, as to the last question. 

@. (Mr. Walker continuing) Have you the ques- 
tion now? Ee ins: 

Trial Examiner Bokat: He has already answered. 
He said, Yes. 

Q. (Mr. Walker continuing) What was it? 

A. Well,—— 

My. Ball: (Interrupting) Objection: that this 
doesn’t [453] tend to prove or disprove any of the 
issnes in this case. 

Trial Examiner Bokat: Subject to some connec- 
tion with the issues. 

The Witness: We started talking about the Spo- 
kane house. He asked me if they had pickets around 
Spokane house, and I said I didn’t know. He said, 
“Well, I don’t thimk there aes If Levas you Tele 
lows, I would all chip in and buv a tank of gas and 
drive up there and see if there is any pickets around 
the Spokane house. I don’t think there are.’ That 
ismliethat vwasi said. 

Trial Examiner Bokat: I will grant the motion 
to strike, considering there was a standing motion 
to strike. In other words, I agree with counsel that 
the last answer of the witness would not tend to 
prove or disprove any of the issues of the com- 
plaint. 

Mr. Walker: Well, except for this, Mr. Exam- 
mer: Tf the Spokane store was struck, and if there 
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were pickets around there, or if there were not,—in 
either event, the inducing or urging of persons on 
strike to go to observe the conduct or lack of strike 
conduct, at another store, is offered for the purpose 
of discouraging union activity, breaking the strike, 
or bringing about a back-to-work movement, and 
urging employees to abandon unions and to go 
through picket lines. 

Trial Examiner Bokat: I don’t want to expand 
the issues in this case more than absolutely neces- 
sary. I will stick to my [454] original ruling. 
Merely strike, to make the record clear, the last 
answer given by the witness. 

Q. (My. Walker continuing) Do vou know a 
Mr. Beede? ah, wea, haley, 

Q. Was there any further conversation with M1. 
“McGowan that evening ? 

Mr. Ball: The same objection. 

Trial Examiner Bokat: Overruled. 

The Witness: Yes. He told us about Beede and 
Jack Walker,—those are the two boys working on 
our floor,—coming back to work. He said they were 
coming around through the back entrance of the 
door. They didn’t have to go through by the picket 
line. And before T left, he said he would like to 
have me get hold of as many fellows as T could and 
talk to them and tell them they could come in the 
‘back door and they would not have to go through 
the picket line. 

Mr. Ball: I move to strike, for the same rea- 
sons. 
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Trial Examiner Bokat: Motion denied. 

Q. (Myr. Walker continuing) How did that con- 
versation that evening, between yourself and Mr. 
McGowan, end? 

A. He asked me, he says he would like to see me 
come baek, but I didn’t give him an answer whether 
T would or would not come back the next day. That 
is all there was to it. 

Mieiwalker: hatas all. 

Trial Examiner Bokat: Cross examine, Mr. Ball. 

[455 | 
Cross Examination 

Q. (Mh. Ball) Who suggested that von testify 
to this effect at this trial ? 

Mi. Walker: Now, just a minute. I object to 
1 dayaue 

Trnal Examiner Bokat: Yes. Objection sustained 
as to form. Reframe the question. 

Q. (Mi. Ball) Who did you first tall to about 
your conversation with Mr. McGowan ? 

R  Whioe did ¥ fist talk to? 

@. Yes. A. Mr. Walker. 

Q. Trow did Mir. Walker happen to talk to vou 
about this?) Did vou come to him, or did he come 
feeeeuleotvuliat 2 

Pe eiRidan t come to hit. no. 

Q. How did it happen that vou talked to Mr. 
Walker about this? 

A. One of our strikers told me to eome up and 
see Mir. Walker. 
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Q. Who was this? A. Mr. Malloy. 

Q. You talked to him about this before? 

A. Yes, I did. 

Q. Had he come to you and asked you about it? 
A. Yes. 

@. He had come and asked you if you had any 


tale to tell of this character? 
He didn’t ask me, no. [456] 
What did he say then? 
He asked me to come up to Walker’s office. 
How did vou ever bring this subject up ? 
It must have slipped out some way. 
Isn’t it a fact, somebody came around and 
asked you if vou couldn’t tell just such a tale as 
this? 
My. Walker: I object to that. 
Trial Examimer Bokat: Overruled. 
The Witness: What was the question again? 
Trial Examiner Bokat: Read the question. 


OPOPOo>r 


(Whereupon the last question was read aloud hy 
the reporter as above recorded.) 

A. No, he didn’t ask me that way; no. 

Q. What did he say to vou then? 

A. I done it on my own ability. 

Q. The question is, Didn’t somebody come and 
ask you if any such incident as this had happened 
to vou? 

A. He asked me to come up to the office and 
speak to Mr. Walker. 
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Q. When was the first time you had a conversa- 
tion with anvbody about the conversation with Mr. 
McGowan? 

Mr. Walker: Object to that. It is a compound 
question. 

Trial Examiner Bokat: Break it up. 

Q. (Mx. Ball continuing) Who was the first 
person you talked to about the conversation with 
Mi. McGowan? [457] A. Mr. Malloy. 

@. When was that? 

A. About a month, or something like that, ago. 


Q. About a month ago? A. Yes. 
Q. More than three months after this happened 
then ? A. Something like that, ves. 


Q. How did vou happen to talk about it with 
Mr. Malloy. 

A. [ happened to be telling him about it; that’s 
alu. 

Trial Examiner Bokat: Did you voluntarily tell 
him what happened, or did he ask von? 

A. The Witness: I voluntarily told him shat 
happened. 

Trial Examiner Bokat: You mean you told him 
what vou have already testified to here? 

The Witness: Yes. 

Q. (Mx. Ball continuing) In what kind of & 
place did this conversation with Mr. Mallov take 
place? A. Down on the picket line. 

Q. Wow did the subject come up? 
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A. Well, I just happened to start it. 

Q. Who is Mv. Malloy ? 

A. Heisa picket eaptain. 

Q. Isn’t it a fact that Mr. Malloy went, at that 
time, to a number of you and asked you if you 
could testify to something of this kind? [458] 

A. No; he didn’t ask us that. 

Q. He suggested that he was interested in such 
matters ? 

Mr. Landve: ‘That question has already been 
asked and answered. I object to it. 

Trial Examiner Bokat: Well, I will let it stand. 
It is cross examination. 

The Witness: We done it of our own ability. 

Q@. (Mr. Ball continuing) Answer the question. 

Trial Examiner Bokat: Read the question, please. 

(Whereupon the question was read aloud by the 
reporter as above recorded. ) 

Q. (Mr. Ball continuing) Did he? 

A. Did he what? 

Q. Suggest that he would be interested in heai- 
ing such tales from you? 

A. I imagine he would, ves. 

Q. Did he suggest to vou that he would ? 

iN. Nilo; 

@. Isn’t it a fact that there had been literature 
circulated by the strike committee of the union 
asking for the production of these stories? 

A. Well, it is hard to answer that. I told rou 
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before, I went and told him on my own ability; to 
help out. 

Q. ‘To help out. How did you know they wanted 
that; that that would help out? 459] 

A. He was wrong in doing that. 

Q. How did you think he would be interested in 
that? What made you think that? 

A. Well,—— 

Q. (Interrupting) Look me im the eve and tell 
me the answer to that question. 

Mr. Walker: Justa minute now. 

Trial Examiner Bokat: (Rapping for order 
among the spectators) Quiet, please. 

Mr. Landye: For a few minutes here he has 
been asking back and forth the same questions, and 
most of them he asked were answered. Now, he is 
merely more or less trving to bully the witness. 
I think we should have a little order here. 

Trial Examiner Bokat: IT will see that every wit-- 
ness on the witness stand here is protected and 
given an opportunity to answer the question. 

I do think you have asked two or three questions 
before. Let him have the first one; let him have 
them one at a time. 

Q. (Mr. Ball continuing) When did you first 
learn that charges of unfair lahor practice had been 
filed against the company ? 

A. VW itenrdid 1 learn? 

Q. Yes. A. When we were out on strike. 
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Mr. Ball: Let the record show that the witness 
has been sitting here with a smile on his face. [460] 

Mr. Walker: Well, now, just a minute. Let the 
record also show that counsel has been shaking his 
finger in the witness’ face and shouting at him. 

Trial Examiner Bokat: I don’t know if there 
is any objection to the witness smiling. I want the 
record to fairly refiect what is taking place. 

Mr. Ball: Now, will you read the last question ? 

(Whereupon the last question was read aloud hy 
the reporter as above recorded.) 

@. (Mi. Ball continuing) When was the first 
time ? 

A. Well, it was when we went out; about two or 
three weeks after the strike. 

Trial Examiner Bokat: I don’t beheve the wit- 
ness understands the question. 

You know what is meant by charges of unfair 
labor practice being filed with the National Labor 
Relations Board ? 

The Witness: I think I do, ves. 

Trial Kxaminer Bokat: Did you know when 
those were filed, or why ? 

The Witness: No. 

Trial Examiner Bokat: Do vou know? 

The Witness: No, I don’t. 

Trial Examimer Bokat: Al! right. 

Q. (Mr. Ball continuing) Now, how many times 
have vou been to Mr. MeGowan’s house? [461] 

A. Onee. 


602 Nat?’l Labor Relations Board 


(Testimony of William Earle Hough.) 

You only came out to his house once? 

That is right. 

You didn’t come out a second time? 

No: 

When was it that vou first got the idea that 

this conversation with Mr. McGowan might have 

some significance in a charge against this company ? 
A. Well, when J left Mr. MceGowan’s house, he 


kind of mentioned it to me to keep it under my hat; 


OProre 


not to sav anything about it. 

Mr. Ball: I move to strike out the answer as not 
responsive; and I move to instruet the witness to 
answer when it was that he first learned that such 
a story, told to somebody else, might have some 
significance in eharges brought against this com- 
pany. 

My. Landve: It may very well be in the witness’ 
mind, as he indicated, when Mr. MeGowan told him 
to keep it under his hat,—that is when he suspected 
it was wrong. 

ital Examine: Bokat: Tewall let 1 %stind asen 
partial answer; but I will have the original question 
put back to the witness. 

(Whereupon the last question was read aloud by 
the reporter as above recorded.) 

Trial Examiner Bokat: If you ever did have that 
idea, that it would have any significance. [462] 

The Witness:: No, I didn’t. 

Ma. Ball: 1 didn’t heav the answer. 

The Witness: No. 


vs. Montgomery Ward & Co. 603 


(Testimony of William Earle Hough.) 

Trial Examiner Bokat: I think the witness is 
obviously confused. Please read the question again. 

(Whereupon the question previously read was 
read again aloud by the reporter as above re- 
corded. ) 

Trial Examiner Bokat: And I have added, of my 
own accord, to that question,—If you ever did have 
such an idea. 

The Witness: Well, I don’t think there is any- 
thing wrong in going out to see him; but him coin- 
ing out to my house to see me and asking me to 


come back to work, 

Trial Examiner Bokat: Obviously the witness 
does not understand the question. You will have to 
develop it. 

Mr. Ball: J move to strike the answer as not re- 
sponsive. 

Trial Examiner Bokat: Yes. [463] 

Q. (Mr. Ball, continuing) How many days have 
vou been on the picket line? 

A. How many days have I been on the picket 
hne? 

Q. Yes. 

A. Well, up until about two weeks ago, T have 
been on the picket line about every day. 

@. How long has Mr. Malloy been vour picket 
eaptain? Has he been vour picket captain all the 
time? 
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A. Ever since the strike began, up to two weeks 
ago. 

Q@. You had seen Mr. Malloy practically every 
day since this strike had started, or since the strike 
has taken place? A. That is right. 

@. What did Mir. Malloy say to you when he 
told vou about this incident ? 

My. Walker: Just a minute, T will object to tha 

Trial Examiner Bokat: Overruled. 

A. [ ean’t remember what the exact words were, 
just like any conversation at all; he didn’t say any- 
thing important. 

Q. (Mr. Ball, continuing) Did he tell you to 
come to see Mr. Wralkor at that time? 

A. Not at that time, no. 

@. When did he tell von to see Mr. Walker? 

A. About two days ago. 

@. Did he make some notation at the time that 
he first told von this, from some paper of some 


kind? [464] A. Who? 
Q. ae Malloy ? 
A. Two days ago when he asked me? 
Q. The first time when vou told him this story? 
vee Nowhe did i106 
Q. When was it that he asked vou to come to see 


Mi. Walker? A. Oh, abont two days ago. 

Q. What was the reason that he wanted you to 
see Ma. Walker? What was the reason that he 
ove? 
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A. He wanted me to tell the conversation that I 
had with My. McGowan. 

Q. What were vour exact duties at Montgomery 
Ward? A. }oxaminer. 

Q. In what departments? 

A. Fifth floor, divisions 68 and 85. 

Q. Are you on any of these strike committees ? 
Or are you a member of a union organization in an 


active way? A, No. 
Q. You have been on the picket line every day ? 
A. Yes. 
Q. Now, how long did that conversation with 
My. MeGowan take? A. How long did it take? 
Q. Yes. A. When I was out to his house? 


Q. Yes. [465] 

A. Until about three o’clock in the morning. 

Q. From what time? 

A. From about seven. 

Q. From seven o’clock in the evening until three 
o’elock in the morning? A. Yes, sir. 

Q. What were the other subjects that you talked 
about 7 

A. I can’t remember all what it was. 

Q. You don’t remember,—you can’t remember 
what you were talking about from seven o’clock in 
the evening until] three o’clock in the morning? 

A. It wasn’t very important; the war and things 
hke that. 

Q. Can you tell me about anything else you 
talked about ? 
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A. About some of the businesses, other stores, 
about his job, how long he had been with the com- 
pany, and so on. 

Q. You are now repeating more or less what you 
testified about on direct examination ? 

A. I know that we talked about the strike and 
other things. 

Q. You can remember exactly the things you 
testified to, although you can’t remember anything 
else that you talked about over these several hours? 

A. I told you. 

Q. That is right, is it? A. Yes. 

Q. Was there any other person present at Mr. 
McGowan’s house [466] while you were there ? 


A. Yes. 

Q. Who? A. Johnny Long. 

Q. Who else? A. Mrs. MeGowan. 

Q. Who else? A. Mrs. Long. 

Q. Who else? A. That 1s all. 

Q. What did you do during that time? Did you 


eat something or drink something ? 

A. Yes, we had a few drinks. 

Trial Examiner Bokat: Were the other people 
there as long as you were there? 

The Witness: Yes. We all left at the same time. 

Q. (Mr. Ball, continuing) And any conversation 
that you had in Mr. MeGowan’s house would have 
been in the presence of these other people? 

A. Well, I arrived first, and Mr. MeGowan first 
talked to me about the first conversation; that is, the 
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first conversation was about the strike, and then Mr. 
Long arrived while we were talking there, about 10 
or 15 minutes later. 

Trial Examiner Bokat: What you said, was that 
said in the presence of Ma. Long, or did it happen 
after Mr. Long came, or [467] before? 

The Witness: No. We started all over again when 
he came. 


Q. (Abr. Ball, continumg) Mrs. Long was there ? 
A. Yes. 

@. And Mrs. McGowan was there, too? 

A. Yes. 

Q. 


Now, you had been on the picket line before 
you had gone to Mr. MeGowan’s house that evening? 

Eee Shatis right. 

Q. Were there pickets on all sides of the house 
at that time? 

A. On all sides of the house? 

Q. Yes. 

A. What do you mean by that? 

Q. Doesn’t the picket line supposedly run 
around the entire establishment ? 

A. It runs around the front of the building. 

Q. When Mr. McGowan said that you could 
come in the back way and you wouldn’t be going 
through the picket line, what did you say? 

A. I told him I would think it over. I didn’t 
vive him any definite answer. I told him that I 
would think 1t over. 
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Trial Examiner Bokat: Was there actually a 
picket line at the back entrance ? 

The Witness: No, but vou had to go through the 
picket line in order to get to the back entrance. 

[468] 

Q. (MG. Ball, contmuing) So you had to go 
through the picket line to get to the back entrance? 

A. Yes. 

Q. You knew that at the time that he told you 
this? A. Yes. 

Q. And you didn’t say anything to My. Mc- 
Gowan when he suggested that you could go in 
through the back entrance ? 

A. Well, there is also another way. You can 
crawl around the hill and go around that way. 

Q. But Mr. McGowan wasn’t suggesting that to 
you? 

A. No, he wasn’t suggesting that to me. 

Q. What else did you say to Mr. McGowan in 
the course of the conversation ? 

A. I told him that I would think it over. I 
didn’t know whether I would go back or not. 

Q. What else did you say to M1. McGowan? 

A. That is about all I did say. 

@. In the course of the evening, what did you 
say to Mr. McGowan? 

A. J can’t quite remember the exact words I 
told him. 

Q. You can remember everything that he told 
you, as you testified, but you can’t remember any- 
thing that you said to him? 
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A. Well, I told him that I would think it over, 
and that is all I said. [469] 

Q. Do you remember any other thing that you 
said in the course of the conversation ? 

A. We talked about the business up there, how 
he got to be a supervisor, how long he had been on 
the force, or at the store, rather, and so on. 

Q. When he said something about this contract 
that he had, what did you say to him? 

A. I didn’t say anything. [ just let it go at 
that. 

Q. When he suggested that you go to Spokane, 
what did you say? 

A. I didn’t say anything. 

Q. You just sat there and said nothing? 

A. That is right. 

Q. Or is it that you don’t remember what you 
said ? 

A. I can’t remember all what was said. 

Q. You don’t remember anything that you said 
in the conversation at all? A, INO, 

Q. But you do remember everything that he 
said? 

A. Yes, just about everything; not quite. 

Q. Did you make any comments regarding what 
he stated at that time? A. No, I didn’t. 

Q. And you didn’t talk it over with anyone 
until you told Ma. Malloy? [470] 

Pee hat is right. 

Q. Three months later? 


610 Nat’! Labor Relations Board 


(‘Testimony of Wiliam Earle Hough.) 
A. That is about right. Three months later. 
My. Ball: That ig all. 
Trial Examiner Bokat: Any redirect ? 


Redirect Examination 

Q. (Mr. Walker) Just one thing, Mr. Hough. 
You started to say something about when Mr. Long 
came in, that Mr. McGowan started all over again, 
aud at that point, counsel interrupted you and 
asked you if Mrs. McGowan was there. What were 
you going to say that Mr. McGowan said when Mr. 
Long came? A. What was I going to say? 

Q. Yes. A. When Mr. Long came in? 

Q. On cross examination, in describing what 
took place at Mr. McGowan’s house, you stated 
that you arrived there first and then about 10 or 
15 minutes later, Mr. Long came in. 

A. That is right. 

Q. And that when Mr. Long came in, Mr. Me- 
Gowan started all over again? A. Yes. 

Q. I took it that you were going to add some- 
thing more to your answer when Mr. Ball asked you 
another question. Did you have anything further 
to add? A. No, I did not. [471] 

rial Examiner Bokat: The witness is excused. 
You may step down, please. 


(Witness excused) 
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My. Ball: At this time, the Respondent moves to 
strike the testimony of the witness Hough for the 
reason that it took place, apparently, during a 
social call, and there is no showing that there was 
any authority on the part of Mr. McGowan to make 
any statements ascribed to him, and, in any event, 
such statements would not be binding upon this 
respondent; and, on the further ground, that the 
testimony of this witness does not tend to prove or 
disprove any issues in this case. 

Trial ixaminer Bokat: The motion is denied. 


HELEN BLACKBURN 


called as a witness by and on behalf of the Board, 
being first duly sworn, was examined and testified 
as follows: 

Trial Examiner Bokat: Give your name and ad- 
divess to the reporter. 

The Witness: Helen Blackburn. 

Trial Examimer Bokat: How do you spell your 
name? 

The Witness: B-l-a-¢-k-b-u-r-n (spelling). 


Direct Examiation 
(Mr. Walker) Where do vou reside? 
2636 Southeast Pine. 
Portland, Oregon? [472] 
Portland. 
Is it Miss Blackburn, or Mrs. Blackburn ? 


OPOre 
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A. Mrs. Blackburn. 

(. Have you been employed at the Montgomery 
Ward store? A. I have. 

Q. Here in Portland? AN shee: 

Q@. When did you last work there ? 

A. December 6. 

Q. How long had you worked for Montgomery 
Ward up to that time? 

A. Well, it would be five years last March if I 
had stayed until that time. 

Q. In December, 1940, what kind of work were 
you doing ? 

A. I was dome ‘‘Preferred Attention Orders”’; 
that is, checking and packing. 

Q. Who was your supervisor? 

A. Mr, MeGowan. 

Q. Did you work Saturday, December 7? 

A. I did not. 

Q. Have you received any calls, or have you had 
ahy communications, or have you had any conver- 
sations with Mr. McGowan since December 6, 1940? 

A. TI ealled Mr. MeGowan on Saturday night of 
the strike. 

Q. How did you happen to do that? 

A. I wanted to talk to him personally myself 
and tell him why [473] I was not working. 

Q. Was that the first call that you had? 

A. I had a eall from the company before that 
telling me that the store would be open for opera- 
tions on Monday morning. 
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Q. When did you get the call? 

A. The exact time,, { couldn't say; it was in the 
evening, though; it must have been between five and 
six o’elock. 

Trial Examiner Bokat: When ? 

The Witness: Saturday evening. 

Q. (Mr. Walker, continuing) December 7? 

A. Yes, sir. 

Q. When did you eall Mr. McGowan? 

A. I ealled him first and his wife told me that 
he was not home, and I asked her if he wag still at 
the store, and she said that she thought he was. 

Q. What did you do then? 

A. I called the store. 

Q. Did you get him? A. Yes. 

Q. Who answered the telephone when you called 
the store? 

A. ‘The girl on the switchboard answered. 

Q. What happened next? 

A. I asked for our local, and Allen Murphy 
answered the phone, and I asked for Mr. MeGowan. 
Then Mr. McGowan took the phone. 

Q. What took place then? [474] 

A. I told Mr. McGowan why I was not there, 
and he told me that I didn’t have to go through the 
picket line, that I could go through the back way. 

Mx. Ball: I will object to that as being too indefi- 
nite. It appears that she called on My. McGowan, 
which was purely a personal call, for personal rea- 
sons, and certainly there is nothing in that to indi- 
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cate that there is any authority on the part of 
anyone to bind the respondent. 

Furthermore, I object to the testimony as a 
summary, and a conclusion, stating why she was not 
there. 

Trial Examiner Bokat: Well, I will let the answer 
stand. If you want the witness to specifically state 
What she told Mi. McGowan, she can do that. 

Q. (My. Walker, continuing) What did you say 
to Mr. MeGowan before you said this about not 
being there, and before he said that you didn’t have 
to go through the picket ne? 

A. I told him why I had not been there; that is 
the first thing I told him. 

Q. All right, what did he say? 

A. He said that I didn’t have to go through the 
picket line. First, I told him that I was not going 
to go through the picket line for my job. Then he 
told me that I didn’t have to go through the picket 
line, that I could go through the back way. I asked 
him what he meant, and he said there was a door 
to the back entrance that I could come in. 

Mr. Ball: The same objection to this testimony. 

[475] 

Trial Examiner Bokat: Same ruling. 

Q. (Ma. Walker, continuing) Did you say any- 
thing? 

A. I told him that I would see. 

Q. Was there anything further ? 
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A. He said fox me to tell the kids that if they 
weren't there on Monday morning, he was going to 
reimstate them with new employees. 

Mr. Ball: Same objection. 

Trial Examiner Bokat: Same ruling. 

Q. (Mr. Walker, continuing) Was anything 
more said ? 

A. He said that if I would come in, he would 
sure make it up for me. 

Q. Did you say anything to that? 

A. I did not. 

Mr. Walker: That is all. 


Cross Examination 

Q. (Mr. Ball) Who called you to give you the 
first message about the store calling? 

A. Idon’t know who the gentleman was. He gave 
the message that the store was calling, and he didn’t 
say who. 

Mr. Walker: I would like to have that answer 
read. 

(Thereupon the last answer of the witness was 
read aloud by the reporter as above recorded.) 

mii. Gall: That is all. 

Trial Examiner Bokat: Do you have anything 
further, Ma. [476] Walker? 

Mr. Walker: No. 

Trial Examiner Bokat: The witness is excused. 


(Witness excused) 
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Trial Exammer Bokat: We will suspend for ten 
minutes at this time. 
(Thereupon, at this time a short recess was 
taken, after which proceedings were resumed 
as follows:) 


Mr. Ball: The respondent requests the privilege 
of the Examiner to allow us to put Mr. John A. 
Barr on out of order. 

Trial Examiner Bokat: I understand that the 
Board is ready to rest its case, with the exception 
of one witness by the name of Fullerton, and with 
the exception of a check to be made with regard to 
the Retail Clerks’ claim of majority in the unit. 
That is a check with the payroll of the company, 
and inasmuch as Mr. Fullerton is not here yet, I 
think that it is proper for Mv. Barr to be permitted 
to take the stand. You may proceed, Mr. Ball. 

Mr. Ball: Mr. Barr. 


JOHN A. BARR 


ealled as a witness by and on behalf of the Re- 
spondent, being first duly sworn, was examined and 
testified as follows: 

Trial Examiner Bokat: Will you give your name 
and address, please, to the reporter ? 

The Witness: John A. Barr. My address is Gary, 
Indiana. [477] 


Direct Examination 
Q. (Mr. Ball) What is your responsibility and 
your association in the field of labor relations for 
Montgomery Ward? 
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A. One of my responsibilities with Montgomery 
Ward is collective bargaining with representatives 
of Montgomery Ward employees and dealing with, 
or, rather, handling the labor relations problems of 
the company generally. 

Q. How long have you been assigned responsi- 
bility in this field ? 

A. I have worked in this field for Montgomery 
Ward since the spring of 1937. Collective bargain- 
ing has been my definite responsibility since about 
September 1, 1940. 

Q. What relationship does Mr. W. B. Powell 
have to you in the company? 

A. Mr. Powell is an employee of Montgomery 
Ward & Company who works directly under my 
supervision and at my direction. Mr. Powell is lo- 
eated at our office in Oakland, California, and is our 
labor relations representative on the West Coast. 

Q. And in the handling of those relations, with 
whom does he consult ? 

A. He consults with me. 

Q. Have you at any time had occasion to con- 
sult with Mr. Powell? A. Many times. 

Q. Have you ever been present at any time in a 
collective [478] bargaining session in which Myr. 
Powell has been present? A. I have. 

Q. What is the policy of Montgomery Ward & 
Company with respect to collective bargaining? 

My. Landye: i will object to that. That is clearly 
calling for a conclusion of the worst,—not of the 
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worst, but one of the most broad possible view- 
points of policy. I think that we should have state- 
ment of acts done, and things that were said, rather 
than statements of policy. 

Trial Examiner Bokat: I am afraid that I will 
have to sustain that. 

Mi. Ball: I want to point out to the Examiner,— 

Trial Examiner Bokat: I want to be consistent, 
Mr. Ball, in my rulings. Well, I will accept a gen- 
eral question, subject to further connection. 

My. Ball: It certainly has relevancy to the state 
of mind with which the representatives assigned to 
responsibilities of carrying out the various duties 


of the office approach these matters, 

Trial Examiner Bokat: I sustained the objection 
originally because you have insisted right along 
that the witness state what was said and done and 
not indulge in conclusions and opinions and gener- 
alities. 

Mr. Landye: This is more than a technical objec- 
tion. 

Trial Examiner Bokat: I didn’t say it was tech- 
nical. [479] 

Mi. Landye: Because here, if the witness is al- 
lowed to state what is the policy, or what he intends 
or has intended to do as a matter of policy, it 
might have probative value on that type of thing, 
but that is not what we are concerned with here. 
We are concerned with the actual negotiations that 
were entered into; we are engaged in a trial involv- 
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ing a charge for failure to collectively bargain. 
Now, if this witness is allowed to come in here and 
state what the policy of the company was, and what 
they intended to do, and so on, he has all the oppor- 
tunity in the world to color hig testimony with state- 
ments like that. I think that we should have some 
definite testimony as to what actions were taken, 
instead of generalities and philosophy. 

Trial Examiner Bokat: I will reverse my original 
ruling, and see what develops. I will take it, subject 
to connection. 

The Witness: What is the question? 

Trial Examiner Bokat: Will you read the ques- 
tion, Mr. Reporter? 

(Thereupon the last question was read aloud by 
the reporter as above recorded. ) 

A. The policy of our company is to bargain col- 
lectively with any representative chosen by a ma- 
jority of the employees in an appropriate bargain- 
ing unit. 

Q. What position has the company taken to- 
wards what constitutes an appropriate bargaining 
unit? [480] 

A. It is our position, 

Mr. Walker: Excuse me. May I ask that counsel 


be directed to direct his questions to any appro- 
priate unit involved in this proceeding, at the Port- 
land organization or Portland unit of the company ? 

Trial Examiner Bokat: I assume that the ques- 
tion is directed to that, or that it will be connected. 
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A. (Witness continuing) It is our position at 
Portland, as at all other locations in the United 
States, that all of the employees in the retail store, 
with exception of the manager and his assistants, 
constitute an appropriate bargaining unit, and that 
all the employees of the mail order house, with ex- 
ception of the management representatives, consti- 
tute a proper bargaining unit. 

Mir. Walker: Just a minute. I move that that por- 
tion of the answer be stricken which contains the 
phrase ‘‘as well as all othey stores of the United 
States.”’ 

Trial Examiner Bokat: Oh, J will let it stand for 
what it is worth. Actually, we are only concerned 
with this particular store. 

Q. (AL. Ball, continuing) What are the reasons 
which underlie this policy ? 

A. ‘Taking the mail order house, for example, all 
of the employees in the house work under one man- 
agement, and our schedules and wage scales of all 
the employees in the house are determined on [481] 
a housewide basis, the same factors being consid- | 
ered in fixing the schedules and wage seales for all 
the employees in the house. The activities of all the 
employees in the mail order house are related, and, 
to a large extent, are functioning mterdependent. 
The operation of a mail order house is such that 
those things affecting a part of the employees neces- 
sarily affeet all, so that the purposes of collective 
bargaining can only be carried out by bargaining 
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for all the employees in the house, and it defeats 
the purpose if any special group of employees is 
segregated for that purpose. 

The same principles apply in the retail store. 

Q. Do the same principles apply specifically to 
Portland, Oregon ? A. Yes, they do. 

Q. In the course of collective bargaining, what 
has been your practice, and what have been your 
instructions to Ma. Powell as to the manner in which 
such collective bargaining sessions should be handled 
on the part of the company ? 

Mz. Landye: Is that restricted to Portland, or 
to the entire United States ? 

Trial Examiner Bokat: Let us restrict it to the 
Portland store. 

Mr. Ball: I doubt if it could be. I assume the 
general instructions given to Mr. Powell dealt also 
with the Portland [482] situation. This happens 
to be Mr. Powell's territory. 

Trial Examiner Bokat: All right. 

A. In a general way, I have instructed Mr. 
Powell that he should meet with the employees’ 
representatives to discuss and bargain with them 
over any demands which the representatives here 
in Portland,—that being the unions here which have 
been named,—presented to the management repre- 
sentatives. 

Q. What instructions have you given with ref- 
erence to discussing any problems with you that 
have arisen in the course of those negotiations? 

A. Could you direct that to any specific phase 
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of the bargaining? In other words, I have had a 
large number of conversations with Mr. Powell on 
the subject, and I was wondering whether you 
wanted me to direct those remarks, or confine my 
remarks to any instructions on any particular 
angle. 

Mr. Landye: Is the witness questioning the law- 
yer? 

Trial Examiner Bokat: Evidently, but I will let 
it stand. 

Q. (Al. Ball, continuing) What is the fact as 
to whether or not Ma. Powell did at any time dur- 
ing the course of his negotiations here in Portland 
discuss over the telephone or by letter or in any 
other way, the problems which had arisen in the 
course of negotiations? 

A. Yes, he did. He discussed with me several 
problems which had arisen, and the principal ones 
which I recall were the ones which had arisen over 
closed shop demands which had been [483] made, 
arbitration demands, demands for seniority, and 
also Mr. Powell discussed with me on several oc- 
casions the demands for counter proposals which 
had been made in Portland. 

Q. Now, how were these discussions with you 
conducted ? 

A. They were conducted, in the main, by tele- 
phone. ‘They were also discussed in personal con- 
versations, and, to some extent, by correspondence. 

(Whereupon documents were marked as Re- 
spondent’s Exhibits 8 and 9, respectively, for 
identification. ) 
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Q. (M:. Ball, continuing) J hand you what the 
reporter has marked as Respondent’s 8 for identi- 
fication, and I will ask you if you recognize what 
that is; if so, tell the Examiner and the reporter 
what it is. 

A. This is a letter which I wrote to Mr. Powell 
on September 11, 1940. 

Q. What was the occasion of your writing that 
letter ? 

A. Mr. Powell had written me on September 9, 
1940, forwarding with his letter of that date a copy 
of a contract which had been submitted in Port- 
land by the Retail Clerks’ Union. 

Q. I hand you what the reporter has marked as 
Respondent’s Exhibit 9 for identification and ask 
you if you know what that is? 

A. Yes, I do. That is a letter which I wrote to 
Mr. Powell on October 11, 1940. 

Q. What was the occasion of your writing that 
letter ? 

A. I had received a letter from Mr. Powell on 
October 8, [484] 1940. 

Q. And subsequent to the writing of the two 
letters, Exhibits 8 and 9, did you have occasion at 
any time to discuss with Mr. Powell whether or 
not he had received these instructions and had ear- 
ried them out? 

A. Yes; and he told me that he had received 
them. 

Q. He told you that he had received them and 
carried them out? A. That is correct. 
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Mi. Ball: Might [ complete the record at this 
time by making an offer of these letters ? 

Myr. Walker: I object to Respondent’s Exhibits 
8 and 9 upon the ground that the ground that the 
same are hearsay. 

Mi. Landye: Let the record show that counsel 
for the union enter the same objection; they are 
self-serving documents, not binding upon us or 
anyone else, and merely letters between company 
people; purely self-serving declarations. 

(Thereupon a document was marked as Re- 
spondent’s Exhibit 10 for identification. ) 


Trial Examiner Bokat: J am ready to make my 
ruling on Respondent’s Exhibits 8 and 9 for iden- 
tification. I will overrule the objections, and the 
reporter will mark them as received in evidence. 

(Whereupon the documents heretofore 
marked as Respondent’s Exhibits 8 and 9 for 
identification, were received in evidence.) [485] 


RESPONDENT’S EXHIBIT 8 
Chicago, [llmois 
September 11, 1940 
Mr. W. B. Powell 
Law Department 
Oakland, Cal. 


Re: Retail Clerks’ Union—Portland, Ore. 


I have your letter of September 9th together with 
the attached copy of the proposed agreement sub- 
mitted by the local union at Portland. You are cor- 
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rect in your intention to raise the question with 
regard to representation as well as to appropriate 
unit. The unit issue is particularly pertinent bere 
inasmuch as I understand that the retail clerks’ 
union claims to represent certain classifications of 
mail order employees as well as retail store em- 
ployees. Although it is not our policy to bargain 
with minority groups, it is perfectly satisfactory 
to discuss the terins of any proposed agreement with 
union representatives. The important thing in this 
regard is that we make our position known to the 
union representatives in a frank way so that there 
wil be no misunderstanding. 

Our thinking with regard to arbitration clauses 
is that they are not acceptable to us. We are not 
prepared to voluntarily relinquish any of the pre- 
rogatives of management in our dealings with the 
union. It is impossible to agree to any sort of an 
arbitration set-up without to some extent vesting 
In an outsider a decision-making prerogative which 
we feel must be retained withm the management. 

If there are any other provisions which give you 
concern do not hesitate to write. 

J. A. B. 
JOHN A. BARR 
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RESPONDENT'S EXHIBIT No. 9 


cc: Mr. Heidenger 
Chicago, Oct. 11, 1940 
Airmail 
Mr. W. B. Powell 
Law Department 
Oakland, Cal. 


Re: Retail Clerks’ Union—Portland 


I have your letter of October 8th. We have no 
objection to your discussing one proposed agree- 
ment with the two unions as suggested by your 
letter. 

I would attempt to secure from them the exact 
numnber of retail store employees whom they claim 
to represent. You should tell them that you are not 
interested in determining the identity of their mem- 
bers but feel, that for your own personal protection 
in dealing with them you should have more definite 
information than that contained in their letter of 
October 2nd. However, if thev refuse to give fur- 
ther information along this line, there is no objec- 
tion to your proceeding on the basis of their Octo- 
ber 2nd letter. 

Owr position with regard to the request for a 
counter proposal has been that we stand ready to 
discuss with the nnion each of their demands and to 
explain clearly and frankly the company’s position 
in regard to each demand. You may further tell 
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the union that they can consider your statement 
of the company’s position as a counter proposal if 
they desire; regardless of what it is called, that is 
the company’s position on the matter. I don’t see 
that we should quibble over the term ‘‘counter pro- 
posal’’ and I suspect that, in effect, our statement 
of the company’s position with regard to any union 
demand is a counter proposal. To date, however, 
we have not submitted any formal written counter 
proposal to a union. If you have a situation arise 
where you think it would be advisable to submit a 
formal counter proposal, I would appreciate your 
getting in touch with me before doing so. 


JOHN A. BARR 


Q. (Mr. Ball, continuing) I hand you what the 
reporter has marked as Respondent’s Exhibit 10 
for identification and ask vou if you know what that 
is; 1f so, will vou tell the Examiner and the Re- 
porter? 

A. Yes, I do. It is a letter which I wrote to Mr. 
Powell on November 1, 1940. 

Q. And all these letters,—these three letters are 
the original letters, although they are on thin paper? 

A. They are. 

Mr. Ball: I think that we might offer into evi- 
dence Respondent’s Exhibit No. 10. Let me ask one 
further question. 
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Q. (AL. Ball, continuing) The oceasion for writ- 
ing this letter was what? 

A. I received a letter on October 28, 1940, from 
Ma. Poweil, in which he enclosed a copy of the con- 
tract which had been submitted by the Warehouse- 
men’s Union; and this was in answer to his letter. 

Q. Did you have occasion later on to discuss 
with Mr. Powell as to the contents of this letter, 
and whether he had carried out the instructions 
therein contained ? 

A. Yes. He received it, and he carried out the 
imstructions. 

Mir. Walker: L have no objection. 

Myr. Landye: No objection. 

Trial Examiner Bokat: There being no objec- 
tion, it will be received and marked in evidence. 

[486 ] 
(Whereupon the document heretofore 
marked as Respondent’s Exhibit No. 10 for 
identification was received in evidence. ) 
RESPONDENT’S EXHIBIT No. 10 
Chicago 
Nov. 1, 1940 
Mr. W. B. Powell 
Law Department 
Oakland, Calif. 
Re: Warehousemen’s Union—Portland 


1 have your letter of October 28th together with 
attached copy of the agreement proposed by the 


vs. Montgomery Ward & Co. 629 


(Testimony of John A. Barr.) 

union. Inasmuch as this agreement more or less 
follows the usual form there is probably nothing 
which I can add to your present thinking on the 
matter. 

It seems to me that a statement such as that con- 
tamed in the first sentence of Article 1 is really a 
statement of fact and is not a matter upon which 
the parties are free to agree or not agree. If the 
Union desires a statement of this nature in the 
agreement I believe that it should be stated in the 
form of a fact in a preliminary ‘‘Whereas’’ clause 
rather than in the body of the agreement. Also, I 
don’t beheve that we should agree that any employee 
or class of employees should or should not be mem- 
bers of the Union as set forth in the second sentence 
of Article 1. We should leave it to the unilateral 
decision of the Union whether or not superinten- 
dents should be members of the Union. 

The preferential hiring and Union shop provi- 
sions of Article 2 are not acceptable. On a matter 
such as this where our objection is to the substance 
of the proposal rather than to the form im which 
it is presented or with respect to some details, it 
seems to me that there is no obligation upon us to 
make a counterproposal. In other words, there is 
nothing in the nature of a union shop or a prefer- 
ential shop which is acceptable to us which could 
possibly form the basis of any counterproposal. 

The standards of hours and wages discussed by 
Articles 3 and 4 of the agreement are largely local 
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and the company’s position on these would largely 
depend upon our pohey of meeting the wage and 
hour standards of responsible competition in the 
community. Overtime, however, at the rate of time- 
and a half, should undoubtedly be figured upon a 
weekly basis of forty hours a week rather than upon 
a daily basis. 

Article 6 appears to be ambiguous. I am not at 
all sure of what they are trying to say. Also, it 
seems from the wording of the Article that they 
are talking about something which may or may not 
happen m the future and are not bargaining over 
present working conditions. 

There may be some peculiar situation in Portland 
at which Article 7 is aimed and I would hesitate 
to express an opinion without knowing all the facts. 
It would seem, however, that under normal condi- 
tions an employee should not be worked more than 
five consecutive hours without a meal period. 

Section 1 of Article 8 is again merely a restate- 
ment of a requirement of the law and therefore can- 
not be the result of bargaining. If such a statement 
has any place in the contract at all it would be in 
a preliminary ‘‘Whereas’’ clause. Sections 2 and 3 
of Article 8 are subject to substantive objections 
with which you are well acquainted. 

With regard to Article 9, I would feel perfectly 
free to explain to the Union that the Company has 
no seniority policy in the sense that ‘‘seniority”’ 
is understood by the Union and that we do not pro- 
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pose to adopt such a policy at this time. When 
pushed for a statement of our position on this sub- 
ject, I have often stated that the Company’s policy 
is rather an intangible one and difficult to reduce to 
words. However, it may be stated somewhat as fol- 
lows: ‘*The Company will determine questions of 
lay-off and re-hiring on the basis of various factors 
which the Company considers preperly pertinent to 
the appraisal of individual employees including 
such factors as seniority, proficiency, adaptability, 
flexibility, promotability, ability, age, physical fit- 
ness and marital status.’’ I fully agree with one 
umon who has described a statement quite similar 
to the above as ‘‘What a mess of words’’. Never- 
theless, it represents as nearly as I have been able 
to reduce it to words the Company's policy with 
regard to seniority, and we all realize that it simply 
is not seniority in the sense that the Union uses the 
term. 

We certainly can have no objection to the first 
sentence of Article 11. In fact, this is a sentence 
which we should probably insist upon being in- 
cluded in connection with any agreement. I should 
say that we have no objection to the second sen- 
tence of Article 11, and that the third sentence is 
one which should be bargained and as to which you 
should exercise your own judgment on whether to 
give or not. 

We would have no objection to Article 10 insofar 
as it pertains to our practice on vacations, but T am 
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not clear as to what, if anything, is added by the 
last clause of the sentence providing for vacations 
of not less than one week. 

We have no objection to the first sentence of 
Article 12. 

You are of course acquainted with our position 
with regard to a Board of Arbitration as proposed 
in Article 13. | 

We discussed the subject of Article 14 in our 
telephone conversation the other evening so you are 
acquainted with the latest thinking on this. 

I anticipate that you will have a rather interest- 
ing session with this group and we will of course 
appreciate vour keeping us advised on the develop- 


ments. 

a. 

JOHN A. BARR 
JeN a7 s 


Trial Examiner Bokat: All right, proceed. 

Q. (Mz. Ball, continuing) Now, in the course of 
your discussions with Mr. Powell, about the Port- 
land negotiations, did you ever have oceasion to 
discuss the problem of a closed shop ? 

A. Yes, I did. 

Q. And when I speak of a closed shop, what 
meaning do you attach to that phrase? 

Mr. Landye: I will object to that as incompetent, 
ivrelevant and immaterial. 


us. Montgomery Ward & Co. 633 


(Testimony of John A. Barr.) 

Trial Examiner Bokat: I will overrule it at this 
time. 

A. ‘To me, a closed shop ineans some arrangement 
whereby it is necessary for the employees to belong 
to the union involved in order to secure and main- 
tain their employment with their employer. It is 
sometimes referred to, and quite commonly, as a 
union shop or preferential hirmg. In fact, there are 
many phrases which are commonly used, all of which 
properly mean ‘‘closed shop’’. 

Trial Examiner Bokat: To you? 

The Witness: That is right. 

Q. (My. Ball, continuing) It is in such a sense 
that you have employed the word in your instruc- 
tions to Mr. Powell? [487] 

Ae Phat is right. 

Q. Have you advanced, or what instructions 
have vou given as to the attitude Mr. Powell should 
take mn these negotiations towards a closed shop? 

A. I have told Mr. Powell that we were not i 
favor of a closed shop, and that we could not agree 
to closed shop proposals which were made to us im 
Portland by both the Warehousemen’s Union and 
the Retail Clerks’ Union, and I told Inm why we 
took that position, and pointed out to him why the 
closed shop.—— 

Mr. Landve: J don’t want to be renewing my 
objection all the time, but all these conversations 
between the witness and Mr. Powell are absolutely 
hearsay of the worst kind; we were not there, and 
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we have no chance to adequately examine on what 
Mr. Powell may have said. I realize now that he is 
stating what he said, but I know what it is leading 
1p) TO. 

Trial Examiner Bokat: I will let it stand as one 
of the instructions given by him to one of his subor- 
dinates on labor relations here in Portland. 

A. (Witness continuing) T said that we were 
opposed to a clesed shop, because it unreasonably 
restricted the freedom of the management’s choice 
of employees. Tt is one of the responsibilities of the 
management to choose the best and most available 
employees for the jobs available, and it is not in 
the interests of efficient management that the door 
should be [488] closed to that group who either 
are not members of the umon or who, for some 
reason, will not heeome members of the union. 

Mr. Landye: I move to strike the whole answer 
on the ground that it calls for an opinion and con- 
clusion of the witness. 

Trial Examiner Bokat: There is merit to the 
objection, but IT am going to deny the motion. 

A. (Witness continuing) T[ stated that we were 
opposed to the closed shop, secondly, because we felt 
that each emplovee should be free to exercise his 
own individual choice as to whether he would or 
would not belong to a labor organization. 

Mr. Landye: May I renew my objection again at 
this point? 
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Mr. Ball: May we have the complete answer, 
and then he ean make the objection afterwards? 

Trial Examiner Bokat: Let him complete the 
answer. 

A. (Witness continuing) Further, as the law 
restrains us from using our economic power to re- 
strain emplovees in any way from becoming mem- 
hers of a labor organization, by the same token, we 
feel that we should not coerce them te become mem- 
bers of any union. 

Trial Examiner Bokat: Is that what you told 
Mx. Powell, or is that your philosophy ? 

The Witness: It is both. T have teld Mr. Powell 
that. I also teld Mv. Powell, as a third reason for 
our being opposed to a closed shop, that the close: 
shop tends to create a monopoly in the labor mar- 
ket, which we feel, is economically unsound. [489] 

Fourthly, we feel that if the union in question is 
worth while, or is a worthwhile organization from 
the employees’ standpoint, that they will jom it; 
that is. the employees will, of their own volition, 
beeanse it 1s in furtherance of their own interests 
voluntarily to jom the union, and in that ease, the 
protection of a closed shop is not necessary. 

Tf. on the other hand, the union is not worthwhile 
from the employees’ standpoint, then it dees ret 
deserve the protection of the closed shop. 

Q. (Mr. Ball. continuing) Did vou at any time 
instruct Mr. Powell to state these reasons as the 
company's position in the conrse of the eollective 
bargaining discussions ? 
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A. Not specifically. However, I have told Mr. 
Powell that, on many occasions, that he should state 
the company’s position fully with regard to any de- 
mands which were made by the union. 

Q. What, if any, discussion have you had with 
May. Powell with reference to the negotiations on the 
subject of seniority ? 

Mr. Landye: Same objection. 

Trial Examiner Bokat: T will make the same 
ruling. 

A. JI have told Mr. Powell in that regard, that 
the company has no principle of seniority, as that 
term is used by the unions, in the sense of strict 
seniority. I have told him, however, that the eom- 
pany cdloes recognize seniority or length of service 
in determining lay-offs, but not as a sole determin- 
ing factor, but that it considers seniority or length 
of service [490] as one factor along with the ability 
and proficiency of the emplovees involved. 

Q. (Mr. Ball, continuing In the course of 
vonr instructions and discussions with My. Powell 
over the handling of the discussions here in Port- 
land,, have you had opportunity to diseuss with 
him such matters as arbitrations, or any other sub- 
ject matter relating thereto? A. Yes. 

Q. What has been the subject of those discus- 
sions with Mr. Powell ? 

A. T have told My. Powell that the company was 
opposed to the principle of submitting disputes of 
that nature to a board of arbitration because, in 
the first place, we favored the handling of sueh dis- 
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putes by a process of negotiation directly with the 
union rather than by arbitration. In the second 
place, we don’t feel that the management could sat- 
isfy its obligation as manager and at the same time 
surrender its decision-making power to a third or 
independent person or body which person or body 
is not responsible to the company. 

Q. What is the fact as to whether or not Ment- 
gomery Ward has any labor contracts containing a 
closed shop clause ? 

A, Montgomery Ward does not have any labor 
contract with a closed shop clause in it. 

Q. Have vou at any time had oecasion to discuss 
with Mr. Powell, in connection with the Portland 
negotiations, the subject of counter proposals, so- 
called, and if se, what [491] has been the course of 
those discussions ? 

A. Yes. JI have discussed the matter of counter 
proposals with Mr. Powell at some length. T have 
told Mr. Powell that, in my opinion and in the opin- 
ion of the company, counter proposals were not 
necessary to the process of bargaining. I pointed 
out to him that counter proposals, in the sense of 
making an offer to the Union which offers some- 
thing over and above the status quo so far as the 
existing wages, hours and workine conditions are 
concerned, are, of course, not necessary, and should 
never be made unless they are actually justified 
from an econonne standpoint. 
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I have also pointed out to M1. Powell that a coun- 
ter proposal in any formal written manner stating 
only the status quo condition should not be made 
during the process of bargaining at any point until 
it, or rather, when it did not appear that such a 
proposal would be suitable to the union, because, in 
my opinion, to do so would be poor bargaining, and 
would weaken the position of the company as party 
to the bargaining process. 

I have also stated to Mr. Powell that, in the 
absenee of some special circumstanees, at least,— 
circumstances which do not exist in the Portland 
situation,—that the bargaining should be kept on 
an oral basis, because, by so doing, the negotiations 
would be more flexible; I have told him that during 
the initial stages of bargaining, when the parties 
were not in substantial agreement, the exchange of 
formal, written [492] proposals or counter pro- 
posals, was not only a waste of time but actually 
destroys their flexibility. I have stated to Mr. 
Powell that it was only after the parties to the bar- 
gaining process were in substantial agreement on 
the major point being bargained, that it was ap- 
propriate for the parties to then take an interest 
in the particular wording of the provisions of the 
contract being bargained, and that then was the 
time to reduce the matters being bargained prefer- 
ably on an oral basis, to writing; and that that stage 
was never reached in Portland, to my mind. 
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Q. What instructions, if any, have you given 
Mr. Powell further in regard to counter proposals ? 

I will withdraw my question. 

A. Mr. Powell specifically asked me during the 
course of bargaining here in Portland whether or 
not a written counter proposal should be made, 
stating at the time that the representatives of the 
union had asked him, or rather, the company, for 
a counter proposal; and I imstructed Mr. Powell 
that he shonld not submt a written counter pro- 
posal at that time. 

Q. What instructions, if any, have you given 
Mi. Powell with reference to his handling of the 
Portland situation, with regard to stating the Com- 
pany’s position with respect to any demands made 
by the Union which the company considered objec- 
tionable ? 

A. I have told Mr. Powell on several occasions 
that, as to any demand which any union might make 
of the company, that we should [493] state to the 
Union the Company’s position with regard to that 
demand fully, and that he should state to the Union 
that, if they wanted to consider that as a counter 
proposal, we had no objection, of course, to that; 
that all we could do with regard to any demand 
made upon the company was to state to the Union 
our attitude towards it, and if thev cared to con- 
sider the statement of our attitude towards it, or 
anv suggestions that we mav have made with re- 


640 Nat’?l Labor Relations Board 


(Testimony of John A. Barr.) 
gard to it as a counter proposal, they were, of 
course, at liberty to do so. 
The label ‘‘counter proposal’’, I suppose, 
Mr. Walker: Now, let me object. Isn’t that,— 
is that phrase that is about to be stated by the wit- 
ness, prefaced with ‘‘T suppose’’, actually a part 
of what vou said to Mr. Powell? FT think that should 
be clear, although I am objecting to this whole line 


of testimony as irrelevant. 

Mr. Landve: We are getting to a matter of 
fairness now. This has gone on for some consider 
able time. I am going to object to this whole line, 
and in my objection, 1 want to state that I think 
that we should have what was said and done in the 
actual negotiations, and not a statement of philoso- 
phy which is self-serving testimony of the worst 
kind. We are not interested in what he told Mr. 
Powell. We have no way of finding out any of this: 
none of us were there. This can go on indefinitely. 

Trial Examiner Bokat: I am going to permit 
him to state [494] what he instructed Mv. Powell, 
and aecept it subject to some connection. I assume, 
of course, Mr. Powell will take the stand and carry 
on where this gentleman leaves off and deseribe 
what actually took place in the Portland negetin- 
tions, or im the discussions, if you prefer to enll it 
thet. Let us proceed. 

Q. (Mr. Ball, continuing) Did von have, en any 
oceasion, a discussion with Mr. Powell in connection 
with his negotiations at Portland, particularly with 
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relation to the problem of an agreement on certain 
sections when other sections were not agreed upon? 

mee Yes. 1 did. 

Q. What was the discussion with My. Powell im 
regard to that? 

A. I told Mr. Powell that in bargainmg on a 
trade contract, that such a contract could only be 
agreed to in its entirety, or im an entire agreement; 
and that a good bargainer should never agree to 
any one section of a contract so long as other ma- 
terial sections of the proposed contract were in dis- 
agreement, because a change in one working condi- 
tion might reflect itself in other working conditions; 
and I told Mr. Powell in his bargaining with refer- 
ence of a contract, if sueh a clause taken up was 
apparently agreeable with the company, or any 
particular section, to state, in substance, ‘‘T see no 
present objection to that clause’, but not to bind 
hinself, or, through him, bind the company to that 
particular clause as an isolated section in the form 
of an agreement. I have stated that to [495] Mr. 
Powell several times. 

Q. Do vou reeall having met Mr. Estabrook in 
Washington ? 

A. Yes, I met Mr. Estabrook in Washington on 
Sunday, September 8, 1940. 

Q. What was the substance of the conversation 
that von had with Mr. Estabrook ? 

A. I met Mr. Estabrook at the ball game on 
Sunday afternoon in Washington. The meeting 
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was a chance one, and it was quite brief. We ex- 
changed greetings of the day, and made some com- 
ment upon the game, and My. Estabrook then made 
the remark that he didn’t want to talk business on 
Sunday, but asked me if he could have an appoint- 
ment with me in Chicago, on his way back to the 
Coast. I said, ‘‘ Yes, I will be glad to see you.”’ 

Q. Did he say to you at that time that he would 
see you on his way back to the Coast ? 

A, Mes: 

@. Did he see you on his way back to the Coast? 

A. Approximately two weeks later, I received 
a call from Mr. Estabrook. He said that he was 
calling from New York. He asked for an appoint- 
ment which was arranged, and then two or three 
days later, sometime during the last week in Sep- 
tember, Mr. Estabrook called on me at my office 
in Chicago. 

@. What took place at that meeting? 

A. Mr. Estabrook said that he was on his way 
home, that he had [496] been away for several weeks 
in the East, and that he wanted to negotiate a con- 
tract on behalf of the Warehousemen’s Union in 
Portland, and he wanted to ask me with whom he 
should negotiate; and I said to him that he should 
negotiate his contract with Mr. Powell, who was 
located in Oakland, and Mr. Huddleston, the man- 
ager of our mail order house in Portland. 

He said that he thought maybe someone in Chi- 
cago would be the proper party to bargain with in 
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regard to a contract, and if that was so, he would be 
glad to come to Chicago for that purpose. I said 
‘“no’’, that would not be necessary, that Mr. Powell, 
located at Oakland, had full authority to negotiate 
for the company. 

Mr. Estabrook said that the matter had been de- 
layed somewhat because he had been away from 
Portland for some time since the Labor Board cer- 
tification of his union, but that when he got back 
to Portland, they would whip up a contract, as he 
ealled it, and that they would want to meet with us. 

I told him that whenever he was ready he should 
eall Mr. Huddleston, and Mr. Huddleston would 
immediately call My. Powell, and that I was very 
sure a meeting could be arranged shortly thereafter. 

Mr. Estabrook asked me if Mr. Huddleston and 
Mr. Powell would actually have authority to nego- 
tiate with his union, and I said that they would have 
such authority. I stated that Mr. Powell had full 
authority to negotiate with them. Of course, [497] 
I stated, it was quite possible that some question 
or some problem might arise during the course of 
the negotiations which Mr. Powell would want to 
take up with me, and, I stated, if such a situation 
should arise, it would not unreasonably delay these 
things, because Mr. Powell could get in touch with 
me quite readily. Mz. Estabrook said that was per- 
fectly all right with him. He stated that he just 
wanted to ascertain from me whom the bargaining 
should be done with. 
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Q. As a matter of fact, did Mr. Powell in the 
course of negotiations in Portland take advantage 
of discussing with you problems that arose on policy? 

A. He did, on several occasions. 

Q. And did you in each case give him the 
answer ? 

A. I did, to the best of my ability. 

Q. At that time, did Mr. Estabrook hand you a 
copy of the proposed contract ? 

A. No, he didn’t. 

Q. Did he make any reference to the existence 
of such a contract at that time? 

A. He didn’t say directly either that a contract 
did exist, or that one did not exist. He did say this: 
“When I get back to Portland, we will whip up a 
contract and then I will want to talk with you.” 
And he also said, ‘‘Don’t be scared when you see it. 
Of course, we will ask for more than we expect to 
get, because that is the way things are done.”’ [498] 

I said, ‘‘I am sure that you can arrange for your 
meeting in Portland and that things will be all 
meh.” 

Q. Did you have occasion to go to California in 
December of 1940? A. Yes, I did. 

Q. On what dates were vou in Oakland, Cali- 
fornia ? 

A. L arrived in Oakland on December 10, 1940, 
and left Oakland, I believe, on December 20, 1940; 
and J was in Oakland during all of the intervening 
period. 

Q. Did you have occasion to see Mr. Powell when 
you were in Oakland at that time? A. I did. 
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Q. What was the occasion of your going to Oak- 
land at that time? 

A. I went to Oakland to consult with Mr. Powell 
regarding several matters there; as a matter of fact, 
I went there to consult with Mr. Powell and other 
company representatives at that point with regard 
to the labor situation which had developed on the 
Coast during the two weeks prior to my going there. 

Q. During the course of that time when you 
were on the Coast, did you have occasion to meet 
with a Mr. Thomas White? 

Pees |) cid) I met with Sir White on three 
occasions. 

Q. At any time during those meetings, did Mr. 
White indicate or state that he was speaking in 
those discussions with you on behalf of the Retail 
Clerks or the Warehousemen, or both, located at 
Portland? [499] 

A. Yes, he did. I met with Mr. White on the 
afternoon of December 11, in Oakland, and at that 
time he expressly said that he was fully authorized 
to speak for the Warehousemen’s Union, the Re- 
tail Clerks’ Union and the Office Workers’ Union 
at Portland, as well as the unions involved in the 
labor dispute at Oakland. 

Q. At that time, did he indicate, or rather, did 
he later indicate if he did, that he no longer pos- 
sessed such authority ? 

A. He gave what I considered to be an indica- 
tion of that the following day. 
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Q. What day would that be? 

A. December 12. 

Mr. Landye: I move to strike that as an opinion 
and conclusion of the witness. 

Trial Examiner Bokat: J think that you had 
better rephrase the question. 

Q. (Mi. Ball, continuing) What did Mr. White 
say to vou on the following day ? 

A. On the following day, Mr. White said that 
he was going to let Jack Estabrook run his own 
show in Portland. 

Trial Examiner Bokat: What date was that? 

The Witness: December 12, 1940. 

Q. (Mo. Ball, continuing) And do you know of 
your own knowledge what time it was that Mr. 
Powell left Oakland to go to Portland, in the month 
of December? [500] 

A. As I reeall it, Mr. Powell left Oakland on 
December 12, 1940. 

Q. And before he left, did he have any occasion 
to discuss the matters that he was going to handle 
at Portland? 

A. In a general way, yes, and after he came to 
Portland we were in touch with each other by tele- 
phone several times. Mr. Powell was in Portland 
December 15, 14, 15, and 16. As I reeall, he returned 
to Oakland on the 17th. 

@. What is the fact as to whether or not you 
have ever had any occasion to discuss with Mr. 
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Powell the Company’s wage policy with respect to 
the Portland negotiations ? 

Myr. Landye: That is objected to as leading, very 
leading. I have let a lot of this go in, but that is 
very leading. 

Trial Examiner Bokat: Yes, it is, but I am going 
to let it stand, to save time. 

A. I have discussed the company’s wage policy 
on several occasions. I have told him that it is the 
company’s policy to pay wages which are as high or 
higher than the wages paid by competition for the 
same or similar work in the community. I have told 
Mr. Powell that it is one of his responsibilities to 
determine that the policy is carried out,—to ascer- 
tain what the facts are and to see that the policy 
is being carried out, or, rather, to ascertain if the 
policy is being carried out, whenever any question 
is raised concerning the company’s wages. [501] 

Q. Have you at any time had any occasion to 
discuss, with reference to the Portland situation, 
the company’s policy with respect to grievances ? 

Mr. Walker: I will object to that as immaterial. 

Trial Examiner Bokat: Overruled. 

A. I have told Mr. Powell that it is the feeling 
of the company that grievances of the emplovees, or 
groups of employees should be heard and considered 
by the management of the company; that the com- 
pany was always glad to receive and consider griev- 
ances of any group of employees, or of any indi- 
vidual employee. 

Q. (Mr. Ball, continuing) What instructions, if 
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any, have you given him as to the action to be taken 
on such grievances ? 

Trial Examiner Bokat: There is no issue in this 
case concerning grievances, so far as I can see. I 
want to save time. We are involved more with the 
actual bargaining negotiations, which might have the 
question of grievances only as an incidental matter 
to the negotiations, or as a part of the negotiating 
process in negotiating a contract. 

Mr. Ball: I take it that this subject is ruled out. 

Trial Examiner Bokat: I don’t want to prevent 
you from going ahead, but I don’t think that it is 
within the issues. 

Mr. Ball: Except that the proposed contracts 
submitted have some reference to grievances pro- 
cedure. 

Trial Exammer Bokat: Yes, I understand that, 
and I mentioned [502] that, I believe. However, it 
has more to do with the process of bargaining rather 
than any specific grievances that may be presented 
by the employees. I will let him answer the ques- 
tion. I don’t want to limit you whatsoever, and I 
want to give the respondent every opportunity to 
defend itself against the charges. 

The Witness: I would like to have the question 
read. 1 have lost the trend. 

(Thereupon the last question was read aloud by 
the reporter as above recorded.) 

A. I have stated that if any grievances arise, or 
any grievance is submitted by any employee, or 
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group of employees, it can be looked into and con- 
sidered promptly, and, if it is found that some 
corrective action is justified, it should immediately 
be done. I have stated that to M1. Powell on many 
occasions, and that this action should be taken re- 
gardless of whether the grievances were presented 
by an employee who is a member of the union or an 
employee who is not a member of the union, or 
whether it was presented by a group of employees 
who are members or not. members of the union; that 
is, the fact of their membership should not have any 
effect upon the company’s action in remedying any 
situation which the conditions justify remedying. 
(Thereupon documents were marked as Re- 
spondent’s Exhibits 11 and 12, respectively, for 
identification.) [503] 


Q. (Mr. Ball, continuing) I hand you what the 
reporter has marked as Respondent’s Exhibits 11 
and 12, and ask you if you know what they are; if 
so, tell the Examiner and the reporter. 

A. Exhibit 11 is a page from the Oregon Journal 
of Friday, March 21, 1941, apparently page 15. It 
contains, among other things, an advertisement 
which was run in the paper on that date by Mont- 
gomery Ward. 

Q. How about the other one? 

A. Exhibit 12 is a page from the Oregonian of 
March 22, 1941, which contains, among other things, 
the statement of Montgomery Ward’s position. 
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@. In short, it 1s an advertisement in that issue 
of the paper? A. That is correct. 

My. Ball: J will offer Exhibits 11 and 12. 

Mr. Walker: I will object to them on the ground 
that they are hearsay, self-serving declarations, and 
incompetent, irrelevant and immaterial. 

Mr. Landye: Same objection. 

Trial Examiner Bokat: I will overrule the ob- 
jection and receive them in evidence, with this modi- 
fication: that I am not accepting them as proof of 
the facts contained therein, but merely proof of the 
fact that Montgomery Ward & Company did place 
those advertisements in the paper on the dates [504] 
indicated, as indicated by the exhibits. 

Mr. Ball: There is no question about the fact that 
those ads were run by Montgomery Ward? 

My. Walker: No. 

Mr. Landye: No. 

Trial Examiner Bokat: I think there is no ob- 
jection on that ground. With the modifications that 
I have stated, they will be received in evidence. 

(Whereupon the documents heretofore 
marked as Respondent’s Exhibits 11 and 12, re- 
spectively, for identification, were received in 
evidence. ) 


vs. Montgomery Ward & Co. 651 


(Testimony of John A. Barr.) 
RESPONDENT’S EXHIBIT No. 11 
[Oregon Journal, Friday, March 21, 1941] 


MONTGOMERY 

WARD’S POSITION ... 

in regard to the picketing now in progress at its 
Portland Retail Store and Mail Order House is 
based upon the following simple facts: 

1. Ward’s Portland Store and Mail Order 
House were picketed December 7, 1940. This 
was the result of Ward’s refusal to agree to a 
closed shop. No dispute existed as to wages or 
hours. 

2. Wards has been denied service by the 
truck lines since December 7, 1940, and by the 
railroads since December 22, 1940. 

Because of this refusal of service Wards has 
been unable to ship or receive merchandise by 
truck or rail since these dates. 

3. Wards has acceded to all requests for 
bargaining conferences which have been made. 
Wards stands ready, as it always has, to bargain 
with any organization which represents a ma- 
jority of its employees. 

4. Wards will reduce to writing and sign 
any agreement reached as a result of such bar- 
gaining. 

5. Wards has not, and will not, discriminate 
against any of its employees because of their 


652 Nat’?l Labor Relations Board 


(Testimony of John A. Barr.) 
mmembership or non-membership in any labor 


organization. 
MONTGOMERY WARD and COMPANY 


RESPONDENT’S EXHIBIT No. 12 
[The Oregonian, Saturday, March 22, 1941] 


MONTGOMERY 

WARD’S POSITION ... 

in regard to the picketing now in progress at its 
Portland Retail Store and Mail Order House is 
based upon the following simple facts: 

1. Ward’s Portland Store and Mail Order 
House were picketed December 7, 1940. This 
was the result of Ward’s refusal to agree to a 
closed shop. No dispute existed as to wages or 
hours. 

2. Wards has been denied service by the 
truck lines since December 7, 1940, and by the 
railroads since December 22, 1940. 

Because of this refusal of service Wards has 
been unable to ship or receive merchandise by 
truck or rail since these dates. 

3. Wards has acceded to all requests for 
bargaining conferences which have been made. 
Wards stands ready, as it always has, to bar- 
gain with any organization which represents a 
majority of its emplovees. 
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4. Wards will reduce to writing and sign 
any agreement reached as a result of such bar- 
gaining. 

5. Wards has not, and will not, discriminate 
against any of its employees because of their 
membership or non-membership in any labor or- 
ganization. 


MONTGOMERY WARD and COMPANY 


Mr. Ball: That is all. Your witness. 
Tral Examiner Bokat: Off the record. 
(Discussion off the record) 
Trial Examiner Bokat: We will recess at this 
time until 7:00 p. m. 
(At 5:55 p. m. the hearing was recessed until 


7:00 p. m.) [505] 


Evening Session 
Trial Examiner Bokat: The hearing will please 
come to order. 
Mr. Ball: Will vou mark these. please? 
(Whereupon the documents hereinabove re- 
ferred to were marked for identification as 
Respondent s Exhibits 13. 14, 15 and 16, respec- 
tively.) 
Trial FxXammer Bokat: Now vou can offer them 
all. 
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Mr. Ball: I offer in evidence Respondent’s EEx- 
hibits 13, 14, 15 and 16; exhibits 14, 15 and 16 being 
produced in response to the request of Mr. Landye. 

Prial Examiner Bokat: And there is no objec- 
tion to any of those exhibits, I assume ? 

Mr. Landve: No. 

Trial Examimer Bokat: ‘They will be received 
and marked in evidence. 

(Whereupon the documents heretofore marked 
for identification, respectively as Respondent’s 
Exhibits 18, 14, 15 and 16 for identification, 
were received in evidence. ) 


RESPONDENT’S EXHIBIT No. 13 
Office Workers!! Retail Clerks!! 
MONTGOMERY WARD € 'CO. 


Retail Clerks and Office Workers of Montgomery 
Ward and Co. are requested to attend a meeting 
ealled in their behalf at 8:00 P.M., Tuesday, May 
14, 1940, to be held in the DeMolay Room, Lower 
Level, Masonic Temple, S.W. Park Ave., between 
Madison and Main Streets. 

Very satisfactory progress is being made in our 
endeavor to organize the employes of vour store; 
however, it 1s necessary that we seeure additional 
appheations of workers in these two departments. 

At this meeting we will once again go into the 
matter of a siitable proposed agreement to he sub- 
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mitted to your employer, which will effect all work- 
ers in these two classifications. Come and discuss 
this very important matter with us. 

Office workers includes those doing clerical work 
or operating any type of office equipment in the 
following departments or offices: Stock record office, 
Credit office, Order office, Retail store office, Person- 
nel office, and the following departments: Adjust- 
ment, Traffic, Entry, Mail opening, Index, Pricing, 
Accounts Payable, Timekeeping, Factory Order, 
House Auditing, Folder billing, Freight billing, 
C.O.D. billing and billevs in Packing department. 

Retail clerks ineludes all employes actively en- 
gaged i handling or selling merchandise in all of 
the ‘Retail departments, including stockroom men, 
salespeople, window trimmers, catalogue-order girls, 
ete. . 

OFFICE EMPLOYES UNION 
Loeal 16821 
J. HOWARD HICKS, 
Secty. 
RETAIL DEPT. STORE CLERKS 
UNION  Loeal 1257 
FRED DIXON, 
Secty, 
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RESPONDENT’S EXHIBIT No. 14 


Personal & Confidential 

Airmail 
Oakland, California 
September 9, 1940 

Mba, 5 eaare 

Law Department 

Chicago, Hlinois 

Re: Labor Relations—Portland Retail Store 


Attached is a copy of proposed agreement sub- 
mitted by the Retail Clerks Union in Portland, Ore- 
gon, to Mr. Barth our store manager. 

Mr. Barth stated to the Union that he would have 
to refer the agreement to the Oakland office. The 
Union claims that 95% of the store emplovees are 
members of the Union, whereas Ma. Barth believes 
that at the present time the Union does not have a 
50% membership. 

Of course, when we enter into a bargaining ses- 
sion with the Union we want to raise the question 
of appropriate nmit and the question of represen- 
tation. However, T presnme that after we have 
raised those questions we should remain willing to 
discuss the terms of the proposed agreement. 

Will vou please let me know the present thinking 
in regard to arbitration clauses. 

VV ee 
W. Bb. POWERLE 
SBP aD Law Department 
Ene. 
Ans. 9/11/40 
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DEPARTMENT STORE 
WAGE SCALE AND AGREEMENT 
of 
RETAIL CLERKS UNION, LOCAL 1257 


Retail Clerks International Protective Assn. 


boy on moruland, Oregon 
and Local No. 1257 Retail Clerks International Pro- 
tective Association, of Portland, Oregon, Affihated 
with the A. F. of 1. 

This Agreement, mutually made and entered into 
iS) CLN............... (| 2a ae , 1940, by and be- 
(860 of Portland, Oregon, 
Party of the First Part, and the Retail Clerks In- 
ternational Protective Association, Local No. 1257, 
of Portland, Oregon, Party of the Second Part, 
to-wit : 

Section 1. Employers shall be entitled to employ 
ov hire any emplovees, provided, however, that such 
emplovees shall make application within two (2) 
weeks after being employed to become a member of 
the Union and if satisfactory to the employer and 
found worthy by the Union he will be admitted to 
full membership in the Union. 

(a) A temporary working permit good for thirty 
(30) davs only shall he secured by all new or extra 
salespeople, not members of the Union at the time of 
employment, provided they are employed more than 
one (1) day. No working permits shall be issued 
until all available regular emplovees of the company 
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are restored to full time service if competent, and 
available. All new steady employees working half 
time or in excess, shall be issued a permit for thirty 
(30) days only, at the expiration of which time they 
shall affiliate with the Union, provided, they are still 
emploved half time, or in excess. Regular extra 
emplovees who are employed less than half time 
shall secure a working permit from the Union the 
first of every month. 

Section 2. All persons employed by the Party 
of the First Part who are actively engaged in sell- 
ing shall be members of the Retail Clerks Union, 
Local No. 1257, and all other employees as desig- 
nated by ensuing classifications shall be members of 
Loeal 1257. Window trimmers and assistants; mail 
order department emplovees; floor cashiers; outside 
salesmen; marking room emplovees; bundle wrap- 
pers; and all other employees not coming under 
the jurisdiction of any other Union, except exeen- 
tives. The exception of the executives are to be 
agreed upon between the Business Representative 
of the Union and the Representative of the employ- 
er. 

Section 3. No male employee shall be discharged 
and replaced by a female employee unless the 
female emplovee shall receive the minimum wage 
for men as classified. This shall not apply when 
a male emplovee leaves the company of his own 
accord ov is dismissed for good and sufficient rea- 
son. 
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Section 4. No regular full time and no regular 
part time employee shall suffer any reduction of 
pay or be required to make up any time for holi- 
days, the following holidays are to be observed; 
New Year’s Day; Memorial Day; Fourth of July; 
Thanksgiving Day; Labor Day; and Christmas Day, 
and all other holidays nationally or Iceally observed 
by the stores parties to this agreement. When a 
holiday falls on Sunday the following Monday shall 
be observed. 

Section 5. In the laying off of help due to slaek- 
ness of business and in the consequent re-employ- 
ment, seniority rights shall be observed. 

Section 6. A mutually agreeable system shall be 
worked out between the employers, parties to this 
agreement, and the Union, to permit the Union 
activities of receiving complaints and collecting dues 
during working hours, provided that such activities 
shall be conducted at reasonable times and so as not 
to interfere unreasonably with the conduct of the 
einplovers’ business or interrupt or interfere with 
the performance of work. 

Section 7. There shall be no diserimination by 
the Employer against anv emplovee or applicant on 
account of membership in or activity on behalf of 
the Union. 

Section 8. Duly authorized representatives of the 
Union, not on the payroll of the emplover, shall be 
permitted to visit the stores, for the purpose of 
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(Respondent’s Exhibit No. 14 continued) 
observing conditions under which members of the 
Union are working, and to see that the agreement 
is observed; provided that such visits shall not be 
made during rush hours, and that the time of such 
visits shall be first arranged with the Emplover. 
The Emplover agrees to cooperate in arranging for 
such visits at reasonable times and to name two 
(2) or more persons m each store, each of whom 
shall have authority to make arrangements for sueh 
visits. 

Section 9. The Employer shall provide in each 
store a bulletin board or boards, convemently 
loeated, for the posting of notices of official business 
of the Union. The Union agrees that it will not dis- 
tribute handbills, posters, or other literature within 
the store. The Employer will provide a receptacle 
or receptacles, at or near such bulletin board or 
boards in which the Union may place such notices 
of official business from 2 0’eloek on. 

Section 10. For the purposes of this agreement, 
employees are designated as: 

(a) Regular full-time employees 

(b) Reegnlar short-hour emplovees 

(c) Extra emplovees 


They are defined as follows: 

(a) Regular full-time employee is one who has 
been emploved to work a full number of hours each 
week, Any employee continuously employed on a 
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(Respondent’s Exhibit No. 14 contimued) 
full-time basis by the Employer for at least six 
(6) months shall be considered a regular full-time 
employee. 

(b) A regular short-time employee is one who 
has been employed regularly less hours per week 
than a full working week. Any employee who has 
been continuously emploved by the Emplover on a 
short hour basis for at least six (6) months shall be 
considered a regular short-hour emplovee. 

(c) An extra employee is one employed for tem- 
porary work. 

(d) a break of service shall not prevent such 
service from being continuous under subdivisions 
(a) or (b) of this section, provided that six (6) 
months of actual service shall have been rendered 
ithtimeewiotal period of two (2) yvears Tron) com- 
mencement of employment. 

Experience shall be based on the total experience 
aceunnilated in retail stores or departments of the 
same classifications. 

(e) Jt is understood and agreed that all of those 
eniplovees who were employed as regular full-time 
emplovees, or regular shortime emplovees, as of 
a , and who, at the time of signing of 
his agreement will not have had six (6) months 
service shall antomatiecally be rated as regular full- 
time emplovees, or regular short-hour emplovees as 
the case mav he. 
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(f{) The term ‘‘regular’’ used in this section, 
refers to the status of an employee within the par- 
ticular establishment in which he is working. T 
attain such regular status the employee must have 
had six (6) months of continnous employment, as 


O 


defined above, with the same employer in Portland. 

Section 11. (2) Each employee shall be provided 
with a card setting forth classification of employ- 
ment, wage, and daily schedule of hours of employ- 
ment with the starting and finishing time for each 
day. 

(b) Immediately after the signing of this agree- 
ment there shall be established a Classification Com- 
mittee composed of three (3) representatives of 
the Employer and three (8) representatives of the 
Union. It shall be the duty of this Committee to 
pass on all matters pertaining to adjustments of the 
classification of employment. 

Section 12. (a) Forty-four hours completed 
within six days shall constitute a week’s work. Em- 
ployees shall be placed on a straight time schedule 
of hours, such schedule to be entered on employees’ 
classification cards. Before any change is made in 
any such schedule one week’s notice shall be given 
to the employees affected, except in cases of emer- 
eeney or where the change is mutually agreed to 
by the Employer and the employees affected. 

(b) Overtime shall be paid for at the rate of 
time and one-half. 
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All sales or transactions ave to be completed if 
they are taking place at the normal quitting time 
of the employee without payment of overtime. 

(c) Overtime shall be paid for all work prior 
to 9:15 a.m. or after 5:45 p.m., as the case may be, 
and except in the case of those employees whose 
work must necessarily be performed in whole or 
in part before 9:15 a.m. or after 5:45 p.m. as the 
case may be. 

(1) Mail openers and distributors, sales audit 
clerks, cash register readers, stock distributors: 

(2) Extra wrappers, packers, parcel post and 
delivery employees who on Saturdays are required 
to report for duty after 1 p.m.: 

(3) Employees required for inventory work on 
one night in January and one night in July. 

(d) Outside salesmen, collectors, appraisers and 
adjusters shall be exempt from all limitations of 
hours except when required to do inside work. 

Section 13. No one shall be sent to lunch prior 
to eleven (11:00) A.M. Every employee shall be 
sent to lunch at least within five (5) hours of the 
time of their reporting to work. Any employee who 
works in excess of five (5) hours without lunch 
period shall receive overtime for all such work per- 
formed in excess of five (5) hours. All sales or 
transactions shall be completed if they are taking 
place at the time the person is to go to lunch, with- 
out the payment of overtime. 
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Section 14. When a company doctor pronounces 
an employee physically unfit to carry on their active 
duties as an employee; the employee shall have the 
right to demand an examination by an outside doctor 
supplied by the Union. If the two doctors are un- 
able to agree on the diagnosis they shall call in a 
third doctor and the decision handed down by the 
third doctor shall be binding. The cost shall be 
borne equally by the employer and the Union. 

Section 15. (a) All regular employees who have 
been in the service of the employer continuously for 
one year shall be granted a mnimum of one week’s 
vacation with pay. All regular employees who have 
been in the service of the Employer continuously 
for two years shall be granted a minimum of two 
weeks’ vacation with pay. In cases where stores have 
vacation, policies which are not in conflict with the 
foregoing said policies may be retained. Vacations 
shall be granted between April 1 and October 1 or 
at other times if mutually agreeable. This provision 
shall be effective after the current vacation schedule. 

(b) In the case of regular short-hour employees 
pay for the vacation period shall be the average 
weekly pay received by such employee during the 
year preceding the vacation. 

(c) Leaves of absence or any employee called 
for government service shall be granted at the dis- 
cretion of the Employer, and when so granted em- 
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(Respondent’s Exhibit No. 14 continued) 
ployee shall be assured of his return to employment 
without loss of standing. 

Section 16. Employers shall have the right to 
discharge any employee for unbecoming conduct, 
insubordination, mcompetency, neglect of duty, fail- 
ure to perform work as required not contrary to 
the terms of this agreement, or to observe safety 
rules and regulations, or the employer’s store rules, 
which shall be conspicuously posted. If any em- 
ployee feels he has been unjustly discharged, he 
shall have the right to appeal to the Adjustment 
Board. 

Section 17. To insure that full and fair consid- 
eration be given all employees in filling vacancies or 
new positions, in making transfers, promotion, or 
wage increases, the Employer agrees to review regu- 
larly the records of all employees. 

Section 18. It is understood and agreed that 
quota systems shall not be used as the sole basis for 
discharges. 

Section 19. Stock help shall be provided for the 
Women’s Coat Departments, Yardage and Blankets. 

Section 20. (a) The Employer may require 
sales employees to do non-selling work providing 
that such assigninents shall not be made during the 
peak hours and recognizing at all times the common 
interest of the Employer and of sales employees in 
the enjoyment by the latter of all reasonable and 
practicable opportunities of effecting sales. It is 
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further agreed that such assignments shall be equi- 
tably distributed between the various members of 
the department. 

(b) The Employer may make temporary assign- 
ments of non-selling employees to do selling work 
during peak hours or seasons only but keeping in 
mind also the common interest of the Employer 
and of the selling employees in the enjoyment by 
the latter of all reasonable and practicable oppor- 
tunities of affecting sales. 

Section 21. If compulsory sales or educational 
meetings are held, they shall be on the Employer’s 
time. Provided, however, that this does not apply to 
applicants who do not subsequently report for work. 

Section 22. All contributions to charity shall be 
voluntary. It is understood and agreed that no ¢com- 
pulsion shall be placed on the employee to force 
contributions. 

Section 28. Not oftener than once a month sales 
employees, upon individual request, shall be fur- 
nished with records of their sales, provided such 
sales are individually recorded. 

Section 24. Department heads, buyers and assis- 
tant buyers, making sales, shall enter the same on 
a department book, such sales to be divided equally 
among the emplovees in the department, provided, 
however, that where a department head, buyers and 
assistant buyer have their own books this principle 
shall not apply. 
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Section 25. An employee whose earning capacity 
is limited because of physical or mental handicap, 
or other infirmities, may be emploved on suitable 
work at a wage agreeable to the Eniployer, the em- 
ployee and the Union. 

Section 26. (a) The employer agrees to pay 
all fidelity bond premiums. All cash deposits or 
cash bonds in lieu of fidelity bonds now in force 
will be returned to the employees so affected at 
once. No employee shall be required to pay any 
premiums on public hability and property damage 
insurance required by the Employer, and covering 
the operation of an automobile while used in the 
Employer’s business. Charges for physical exami- 
nations or sales traming, when required by the 
Employer shall be borne by the Employer. 

(b) Any employee using his automobile for 
company service shall be compensated at the rate 
of five (5) cents per mile for all miles so used re- 
quired by the Employer. 

Section 27. The provisions of this agreement 
shall apply to all departments leased or subleased 
to others except where and so long as bona fide 
agreements or leases between the employers and 
the lessees or sub-lessees in force at the date of this 
agreement do not permit such application. Subject 
to the exception stated in the preceding sentence of 
this paragraph, the provisions of this agreement 
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shall also apply to employees acting as demonstra- 
tors or selling jomtly for the Employer and others. 

Section 28. Where the Employer requires em- 
ployees to wear identical garb as to style or fashion, 
when such garb is not suitable for street wear, the 
Employer shall furnish the same. The Employer 
shall also provide for the maintenance of such garb. 

Section 29. No more than one (1) apprentice 
shall be employed for each twenty (20) emplovees. 
These apprentices shall be reasonably divided among 
the different departments of the store, both selling 
and non-selling. It is agreed that an apprentice is 
an emplovee having less than six (6) months experi- 
ence in the retail trade, who receives less than the 
minimum wages specified herein for experienced 
employees and not less than the minimum seale for 
apprentices as herein provided for. Time:served in 
one or more stores as an apprentice shall be cumu- 
lative. 

Section 30. No salary rate herein provided shall 
be considered other than a minimum wage, and no 
salary trate above the minimums provided herein 
shall be reduced. 

Before any Employer terminates Group Insur- 
ance in effect at the signing of this Agreement, he 
shall give thirty (380) days’ notice of his intention 
to terminate to the emplovees affected. 
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Section 31. The following are agreed classifica- 
tion, minimum weekly and monthly rates of pay 
thereof, and special working conditions as listed 
under the specified classifications noted: 


I. Men’s clothing 


122) ee first year experience 
540 ea second year experience 
BOO obs csccsectsesscr thereafter 

(b) Men’s Furnishing 
EDO peace first six months experience 
BOO ee ee csseeccass second sic months experience 
C1 10) ree thereafter 


II. Shoe Department 


1. Every regular male employee shall receive a 
minimum wage of $27.50 per week, or $119.50 per 
month. Extra help shall receive a minimum wage 
of $5.00 per day. 

2. Every part time employee shall receive a 
minimum wage of seventy-five (.75¢) cents per hour 
if employee works less than a full day. Any em- 
ployee shall not work less than four hours in any 
one day. 

3. Every female employee shall receive a mini- 
mum wage of $22.50 per week, or $97.50 per month. 

4. Every part time female employee shall re- 
ceive a minimum wage based on the above minimum 
scale in proportion to the number of hours she 
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works bears to the full day and shall not work less 
than four hours in any one day. 

5. Every apprentice shall receive a minimum 
wage as follows: 


$12.50 per weekk.......... $54.16 per mo............ first six months 
$17.50 per week.......... $75.83 per mo..........seeond six months 
$22.50 per week........... $9790 per mou. third six months 


#25.00 per week......$103.88 per mo............ fourth six months. 


6. All wages, salaries and commissions in force 
at the time of the making of this contract, greater 
than the minimum wages guaranteed under this 
contract, shall be continued in force, and any at- 
tempt on the part of the employer to diminish or 
cut down such wages or either, or both, shall con- 
stitute a breach of this contract. 

7. Disregard the monthly pay clause if store is 
paying by week. 

8. Any employee reporting for work at opening 
time shall receive a full day’s pay. 


ITI. Women’s Ready to wear and Corsets 


Women employed in Ready to wear; suits, coats, 
silk dresses, corseteers, gloves, piece goods, blankets, 
draperies, and hats shall receive the following scale: 


PUOOO first six months experience 
BV 8.00. cecccccssceeee second six months experience 
$20) ORO... third six months experience 


£250; ean thereafter 
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IV. miscellaneous classification 
Service desk, candy, drugs, dry goods, wash 
dresses, lingerie, ladies underwear, infants wear, 
bargain room and markers. 


ca ea first six months experience 
hoon second six months experience 
Sy) re thereafter 


V. Hardware 


e goods and paints 


— 


Hardware, sportin 


OO caste, first six inonths experience 
$95.00... Second six months  ‘ 
BOTMDOW ccccccccscsens third six months oS 
Sop) ‘Thereafter 


VI. Jewelry 
$25.00 


VII. Household 

Stoves, major appliance, radios, furniture and 
rugs. 

There shall be a minimum guarantee of $385.00 
per week for experienced men. The men to work on 
present percentage basis with the stipulated guar- 
antee. 


VIII. Stoekmen and farm basement 
$32.50 
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IX. City Delivery 


Sy TOONS CWI ie aa. ee $32.50 
TB L6101 112) RNR 2 $27.50 
SHUI SOM, oie eee $35.00 


X. Service Station 


Collaetors tmcendausters 22... $27.50 
Selmice. amd VeAIlS a0. ce se $27.50 


AI. Window triminers and display men 


Combination emplovees, including window trim- 
mers or those working in more than one department 
shall receive one-half of the difference between the 
two scales applying over and above the lower scale. 
This provision does not apply to emplovees whose 
work in an additional department is incidental and 
oceasional. 

$35.00 


AL. Farm equipment and plumbing 


55) 0, 0 aaa first six months experience 
20 ee second six months expernience 
ih 010 ae thereafter 


NU. Cataloe order desk 


GRO ee... first six months experience 
Gio) ame second six months experience 
SnD Os ee tcc. thereafter 


~_ 
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XIV. Outside salesman: 


The outside salesmen shall be guaranteed a weekly 
drawing account of not less than $25.00 and five 
(5) cents mileage for all miles used for company 
service, Their hours will not be restricted. 


XV. ‘Tires, automobile parts and accessories 
$25.00 per week....first six months experience 
$27.50 per week....second six months experience 
$35.00 per week....thereafter 


Purchasing Agent—Any employee designated as a 
Purchasing Agent actively engaged in the Parts 
Department handling parts shall be paid not less 
than One Hundred and Seventy-five ($175) Dollars 
per month. 

Parts Manager—in charge of the Department 
and receiving in excess of One Hundred and Sev- 
enty-five ($175) Dollars per month shall not be sub- 
ject to the terms of this agreement. 

All Parts Department and Accessories Depart- 
ments will close to the public between the hours of 
9:45 p.m. and 9:15 a.in. 

Section 32. General Utility Employees 

General utility employees shall be those employees 
not definitely regularly assigned to specific duties 
in any selling or non-selling department. They may 
be used at the discretion of the employer in any 
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department of the store and for any duties, either 
selling or non-selling, as the occasion arises. Their 
number shall not exceed six (6) for the first one 
hundred (160) and five (5) for each one hundred 
(100) thereafter. 

The miumum rate of pay for such employees shall 
be #27.50 per week. 

Section 33. Extra Employees 

All extra employees shall receive a differential 
of Five Cents (5¢) per hour above the scale in the 
classification in which they work, with a guarantee 
of four (4) hours pay when ordered to report for 
work. 

Section 34. Regular short-hour employees. 

Regular short-hour employees shall receive the 
rate of pay provided for the classification in which 
they are employed. 

Section 35. Apprentices 

‘The minimum weekly wage for apprentices shall 
be not less than Sixteen Dollars ($16.00) per week. 

Section 36, 

Assistant Buyers, Department Heads, and Heads 
of Stock shall receive at least 10% increase in their 
guaranteed weekly rates above the maximum scale 
of their department. 

Section 37. 

All employees working split shifts shall receive 
One Dollar ($1.00) extra per day. 
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Section 38. 

(a) The monthly quota shall be for each month 
one-twelfth of the total yearly quota of the year 
OC LC ee . Such monthly quota shall be 
maintained at the same figure for each month of 
the year. Deficiencies shall not be carried forward 
from) one month to another. The present rate of 
commissions applicable to quotas shall not be re- 
duced, nor shall any present rate of commission be 
reduced. Commissions shall be paid monthly. 

(b) Those employees below the minimuins herein 
provided shall be increased to such minimums, but 
in no ease shall employees receive less than 10 per 
cent increase in their guaranteed weekly salary or 
weekly drawing account, up to and meluding em- 
ployees receiving $34.99 per week as a weekly mini- 
mum guarantee or a weekly drawing account. 

Section 39. Immediately upon the signing of this 
agreement there shall be established an Adjustment 
Board made up of three (8) representatives of the 
Employer and three (3) representatives of the 
Union. The Board shall meet within ten (10) days 
of the signing of this agreement and select by mu- 
tual agreement a panel of (5) impartial persons, 
any one of whom may act as arbitrator at such time 
as the Adjustment Boaid is unable to agree upon 
any matter referred to it. 

If the parties hereto are unable to agree within 
twenty (20) days after the signing of this agree- 
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ment to the panel of five (5) impartial persons who 
Tas’ be requestedsto act asearbitraters, 2. , Shall 
each be requested to designate three (3) persons 
who in their opmuon are qualified to act as impartial 
arbitrators. From the total list so made up, each 
party may strike two (2) names, and the remaining 
names will constitute the panel from whieh an arbi- 
trator shall be selected as provided herein. 

No arbitrator shall be chosen to serve in two con- 
secutive arbitrations unless by mutual consent of the 
parties. 

The Adjustment Board shall consider all com- 
plaints and disputes arising under the terms of this 
agreement, all questions of interpretation of the 
agreement and discharge eases. All discharge cases 
inust be appealed to the Board within four (4) days 
from the date of discharge, otherwise the right to 
appeal is lost. The Board of Adjustment shall have 
no authority to negotiate a new agreement. 

Any matter referred to the Adjustment Board 
shall be taken up by the Board within forty-eight 
(48) hours. If the Board is unable to reach a settle- 
ment within five (5) days then the matter shall be 
subnutted for disposition to one of the persons on 
the panel of impartial arbitrators selected by lot. 
Any decision made by a majority of the Adjustment 
Board as a result of arbitration, shall be accepted 
as tinal and binding. Auy expenses incurred as the 
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result of arbitration shall be borne one-half by the 
Union and one-half by the Employer. 

Section 40. In consideration of the EKEmployer 
signing this agreement and fulfilling the conditions 
thereof, the Association agrees to. notify its member- 
ship, the Central Labor Council of Portland, Oxe- 
gon, and the District Council of the State Oregon 
and that the Employer herein has signed this col- 
lective bargaining agreement with the Association. 
The Association further agrees to loan to the EKm- 
ployer Union Card No. ................ the property of and 
issued by the Retail Clerks International Protec- 
tive Association affiliated with the American IFed- 
eration of Labor, for the period this contract shall 
be in full force and effect; provided, however, that 
the Employer agrees to surrender said Union Store 
Card so loaned to him as aforesaid upon the expira- 
tion of this agreement, or upon demand made upon 
him by the Association, or upon violation of any 
provision or provisions of this agreement. 

Section 41. This agreement shall be in full force 
and effect to and including the 0000. (ly Of eee ; 
1940; and shall be renewed for the following year 
and from year to year thereafter unless either party 
shall give written notice to the other at least sixty 
(GO days prior to any ............. Cy 20 ae during 
the life of this agreement of a desire to amend this 
agreement. 
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If, after giving such notice and prior to the 
Le day of ............... next ensuing, the parties shall 
fail to agree to such amendments, this agreement 
shall terminate at the expiration date; provided, 
however, that the parties may, by mutual written 
agreement, extend the agreement for the specified 
period beyond such expiration date for the continu- 
ance of negotiations; and provided, further, that 
after either party has given such sixty (60) days 
written notice of a desire to amend the agreement, 
either party may, not less than twenty (20) days 
prior to the expiration date, give to the other party 
written notice that it desires to terminate the agree- 
ment at the expiration date, in which event the 
agreement shall so terminate at such expiration 
date. 

In Witness Whereof the parties have hereunto set 
their hands, in dupheate, by their respective officers 
or representatives thereunto duly authorized at the 
City of Portland, State of Oregon. 


FOR THE UNION 
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RESPONDENT'S EXHIBIT No. 15 
Airmail 
Oakland, California 
October 8, 1940 
Personal 


Mir, J. A. Barr 
Law Department 
Chicago, Illinois 


Re: Retail Clerks Union, Portland, Oregon 

Pursuant to our telephone conversation last Mon- 
day, I instructed Mz. Barth, the manager at Port- 
land, to tell the Retail Clerks Union that we would 
accept their letter stating how many of the store’s 
employees they claim to have. I told Mr. Barth we 
wanted the Union to state the actual number of 
their membership in the store, or the percentage. 
However, as you will see by the attached copy of a 
letter to Ma. Barth, the Retail Clerks have merely 
stated that they represent an overwhelming major- 
ity. Also you will note that the letter is signed not 
only by the Retail Clerks but the Office Employees 
Union. The Retail Clerks claim to have a majority 
but their internal organization will not allow them 
to bargain for the office workers, and, therefore, 
they have drawn in the Office Employees Union. 

I see no objection to discussing one proposed 
agreement with the two Unions, and if you have 
any suggestions on this point I will be glad to get 
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them. As the matter now stands we will probably 
meet with the representatives of these two Unions 
in Portland sometime next week. Incidently, in our 
September 19 discussion at Portland the Retail 
Clerks were represented by a Mr. Landye, who 
stated he represented the Warehousemen’s Union 
in the Mail Order certification hearing. He men- 
tioned your name during the course of our discus- 
sion and I thought vou might be interested to know 
he will probably attend our future discussions with 
the Retail Clerks. 

I have a question which may arise in our discus- 
sions with various Union representatives here on 
the Coast. I anticipate that our objections to terms 
of a proposed contract will be met with the query 
“what counter proposal is the Company willing to 
make?’’ At present my reply to such a query would 
be that the Company is perfectly willing to discuss 
any proposals the Union hag to offer at any time, 
and we have no counter proposal to offer. However, 
1 am wondering if the Company may desire to give 
some other answer to this question, if and when 
it is raised. 

W. B. P. 
W. B. POWELL 
Law Department 
Ans. 10/11/40. 
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Retail Clerks, Local Union No. 1257 
A'Twater 0171—404 Labor Temple 
Portland, Oregon 


October 2, 1940 


Mr. E. L. Barth, Local Manager 
Montgomery Ward & Company 
2741 N. W. Vaughn Street 
Portland, Oregon 


Dear Sir: 

As you know, the Retail Clerks Union, Loeal 1257, 
represents an overwhehning majority of your em- 
ployees engaged in retail selling in your retail store 
in Portland, Oregon, also the Office Employees 
Union, No. 16821, represents a great majority of 
your office workers in the retail store. 

This is to notify you that we are willing to nego- 
tiate a contract for the entire retail store. We are 
agreeable that the negotiations cover the office 
workers as well as the retail clerks, that one con- 
tract be signed covering the entire retail store, and 
that such contract will be negotiated by both unions 
involved at one time, and if an agreement can be 
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reached it will be signed by both unions involved. 


Yours very truly, 


RETAIL CLERKS UNION 
Local 1257 
FRED DIXON, 
Secretary 
OFFICE EMPLOYEES UNION 
Local 16821 


HOWARD HICKS, 
Secretary 
FD:HH:JS 


RESPONDENT’S EXHIBIT No. 16 


Oakland, California 
October 28, 1940 
Mr. J. A. Barr 
Law Department 
Chicago, Illinois 


Re: Warehousemen’s Union—Portland 


Attached is a copy of the proposed agreement 
submitted by Mr. Estabrook. 


W. B. P. 
W. B. POWELL 
Law Department 
WBP:RD 
Kine. 
Ans. 11/1/40 
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Personal 
Airmail 
Oakland, California 
October 28, 1940 


Mr. O. W. Huddleston, Mer. 
Portland Mail Order House 
Portland, Oregon 
—6— 
Personnel 

Your letter of October 25 with copy of agreement 
has been received. 

J will be in Nampa, Idaho, the balance of this 
week and I would suggest that, if the matter meets 
with your convenience, the meeting with Estabrook 
be arranged for Wednesday, November 6 or Thurs- 
day, November 7. Of course, we are not anxious to 
hurry up the meeting, but if Estabrook insists upon 
an early discussion of the agreement, either of the 
above two dates will be satisfactory. 

W. B. POWELL 
Law Department 


WBP:RD 
AGREEMENT 
This agreement made and entered into this ........... 
ay (i, 1940, by and between Montgomery 


Ward & Co., hereinafter called the Employer, and 
the Warehousemen’s Union Local #206, I. B. of 
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T. C. W. & H. of America, A. F. of L., hereinafter 
called the Union, 

Article 1. The Employer agrees to recognize the 
Union as sole collective bargaining agency for the 
employes performing work in the classifications 
listed below in A:ticle 4. of this agreement. No su- 
perintendent having authority from the Employor 
to hire or discharge men or women shall be a mem- 
ber of this Union. 

Article 2. The Employer agrees to give prefer- 
ence of employment to unemployed members of the 
Union and in the event the Union is unable to fur- 
nish satisfactory help upon the request of the Em- 
ployer he (the Employer) may employ a non- 
member of the Union provided such person makes 
application for membership in the Union within 
seven (7) days after taking employment. 

Article 3. Section 1. Eight (8) hours within 
nine (9) consecutive hours shall constitute a day's 
work. Forty (40) hours consisting of eight (8) 
hours, Monday to Friday inclusive, constitutes a 
week’s work. 

Section 2. Straight time shall be any eight (8) 
consecutive hours from 8:00 a.m. to 6:00 p.m. Mon- 
day to Friday inclusive. All other time shall be at 
the overtime rate as established in Article 5 of this 
agreement. 

Section 3. Any work performed on any of the 
following named holidays shall be at the overtime 
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rate of time and one-half as established in Article 5. 
of this agreement;—Saturdays, Sundays, New 
Year's Day, Washington's Birthday, Decoration 
Day, Fourth of July, Labor Day, Armistice Day, 
Thanksgiving Day and Christmas Day. 

Article 4. The following shall be the minimum 
wages paid in their respective classifications: 


STOCK ROOM 


SOC TET Fee $35.00 per week 
AUSSTEST GILG. SAHOLO (0 1002) | ae a2. 000s °* 
TKO LCCC Teer Es) [= seen a000 —  * 
Stoek Order Filler, packer & cheekev........ SOMO een Co 
Nu) DEOL) OCS 11 5 nna 33.50 “ °* 


SCHEDULE ACTIVITY 


Bewveeiit) Order Miller... $32.00 per week 
Hovsemonie Order Hiller ‘°C’? line...........< 5000 |. 
House Sale Order Filler ‘‘A’’ line................. 20) 
Order filler, checker, wrapper, women... 25.00 ‘* ‘* 
J? AVG ETS TOES, ee 28.50) 
JEUCIEGIE, OLLI 10 Graaee eae ane ene ne 20.00 ‘ <* 
Wome ctiOm CLEVKS, MVC cece ecccsccctseese ceres a2.00 “ 
Correction Clerks, WOMeM cscs: rae) = 
Production Control Clerkin 30.00 “* * 
(CLUS {Cg | eaten naa eee 25.00 ‘f < 
Mailable Pit Order Filler & Part lot 
ree ee Te ei a as mG ee 
EXAMINATION 
HNepseummmenvete 5 VIN Goo tceetcs a A Ser ciccresnencl $35.00 per week 
msssrant Joxaminer ‘‘C’’ line... 32009" 
teenminer A & BR”? line... ee... 27-50 2) 
Stock preparation, women... 20,00 
OC PREPATALION, MOM. cece nnn 25.00) 
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PREFERRED ATTENTION ORDER UNITS 


Com pleteniieen. cn teveuere 07. ee $28.50 per week 
PCIe rescore eee eee ae eee 30:00) °° ie 
] G2 at SRR aM el DNS are acc 23:00) 5 ees 
Preferred Attention Scaler... 27.50 


SOC ies eee. nan On $22.50 per week 
LUUNY DIC an MINI 95 Ap ate, eee. 21.00 - °e 
RAG Keno meet coe een Meee oe 30:00 "ee 
IEIC ERS MV OUMLCNE (chon ee 27,502) en 
Salen a MOM DLC: cose ccc cetees nee 22/00) ee 
SSKOMU Gy SSIS (Ie ae en AS a ete tars er 20.00) are. 
Calera pil SCahere 2c. eee 21.00 ie 
svler sR i le 2k oo ee eee 20:00) ie 
FS rlllonss Ween od Cuenta ts es le 23,00) ee 
Bitlens,3C. Ow). Biller co ooo es 27,00) ee 
nnonm@orvection (lenk es. 21.90) ee 
DinenvedhOnder Clerk. 0 eee ee. 21 50 
I Chim SSE CUOT (2. 2 ee ee 22.500. ae 
Imeinmeh Control, Clerinw......2cncaceaeaee 20:00 ee 
Large Refund Control Clerk... 20 00 aaa 


SHIPPING & RECEIVING FLOOR 


Shipping & Receiving Clerks... $35.00 per week 
(Cita Ce eee oe MOMs crea acne Bg 
le. Gpree Oar unloading... Bed ae 
(CE x LOC ES eee ive aM 31.00 


PACKAGE OPENING UNIT 


Siren, Clete MeN. ears $27.50 per week 
SURES ETI ON odes 012) ar eae easement 32,00). ae 
STOCk Preparation SIEGE 6 o.ecccceccesceences 20,00 25) ee 


RETAIL CITY DELIVERY 


RLS On OAMUNE?” (NEY gl 4 IR ree ee ceca a ee $35.00 per week 
eceivmme (Clerks 2.2122 ene cta nee 30.00 | 
OP NVE6 ES A MOOR 2 30,00) ane 
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BELT ROOM CUTTING UNIT 


Ok ce 30.00 per week 
INS MCLG (0 0101s 3250 ae 
Pipe shop order filler & stoekmanu................. 30 00 ee 
Pte rete ele dasassstasencecseusnicibonscensetacea 21.00 
PC Cime da! MACS CUtHOT ccc cece 30.000. ne 
Technical Asst. Shade Cutter... 32.00 eee 
ILE CIA TG Ci ts) 50.00 ** ae 
CIWS... rr a nee enna 5000" ae 
PICO SSCS ia ccctcscseccsceeeentecesmneee 26.50 ** ss 
VE (reac ANEW ICG) at oct) ae en 23.00) 


Any wages now being paid above the mimimum 
provided for herein shall not be reduced for any 
cause. Adjustment of disputes or differences on 
classifications will be settled through the Board of 
Adjustment provided for in Article 13. of this agree- 
ment. 

Article 5. The overtime rate of pay shall be time 
and one-half (114). No trading of overtime for time 
off. 

Article 6. In the event that the Employer does 
not at present employ a working foreman, forelady, 
supervisor, or instructor, it is agreed that if one 
is employed, he or she shall receive fifty (.50) cents 
a day above the rate of pay for the highest classi- 
fication herein contained. 

Article 7. If employes are worked over five (5) 
consecutive hours without a meal period, all time in 
excess of five (5) hours without such meal period 
shall be at the overtime rate. Meal periods shall be 
so arranged as not to interfere with the normal 
operation of the business. 
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Article 8. Section 1. There shall be no diserimi- 
nation against any employes for Union activity or 
membership. 

Section 2. The employer shall have the right to 
discharge any employes for insubordination, drunk- 
enness, incompetence or failure to perform work 
as required or to observe safety rules and regula- 
tions and the Employer's house rules, which shall be 
conspicuously posted. In the event any employee 
feels he ov she has been discriminated against or 
unjustly discharged, he or she shall have a right 
to review his or her case by the Board of Adjust- 
ment, as set forth in Article 13 of this agreement. 
In the event the Board of Adjustment finds the 
discharge to have been unjustifiable, said Board 
shall order reinstatement of such emplovee with full 
payment of lost time. 

Section 3. Where the employer requests an addi- 
tional medical examination of an employee, and 
there is doubt in the mind of the employe as to the 
proper diagnosis of his or her case, the Union shall 
request a further examination by an impartial ex- 
aminer, (to be paid by the Union). In the event 
both medical examiners do not agree in their find- 
ings it is further agreed that a third examiner shall 
be called for a final decision; said expense to be 
equally divided between the Employer and the 
Union, and the employee either returned to work 
with back pay or dismissed. New employees must 
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have physical examination within thirty (380) days. 
Article 9. Lay-offs: If the work becomes slack 
and the Emplover deems it advisable to reduce 
forces, employees who have been employed less than 
six (6) months shall be layed off first. If after all 
the men or women who have been employed less 
than six (6) months have been layed off, the Em- 
ployer considers it desireable to take further meas- 
ures, further lay-offs shall be in accordance with 
the seniority of the various employees on each floor. 
in rehiring, those employees layed off last will be 
rehired first, and no new employees will be hired 
until the list of former employees is exhausted. 
Seniority at Montgomery Ward & Company's 
main store in Portland will be as follows: Employes 
now employed will have preference over employees 
transferred from other warehouses regardless of 
length of time employes at other warehouses might 
have with the Company. Any employees transferred 
from other warehouses to the main store must draw 
the scale provided in this agreement for extra em- 
ployees. In case of lay-offs enployes coming on from 
other warehouses will be the first to be layed off. 
Article 11. Strikes: The Union agrees not to 
engage in any strikes or stoppage of work. The 
Employer agrees not to engage in any lockout. Any 
action of the employes leaving jobs for their own 
protection in cases of a legally declared strike by 
some Union directly working on the job, if said 
strike is sanctioned and approved by the Portland 
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Central Labor Couneil, shal] not constitute a viola- 
tion of this clause of this agreement. 

Article 10. Employers shall adhere to their past 
practice of granting vacations but in no ease shall 
a vacation be less than one week with full pay each 
wear. 

Article 12. Any person receiving wages or condi- 
tions or periods of vacation in excess of the mini- 
mums set forth herein shall not have any such 
benefits taken away from them, because of the sign- 
ing of this agreement. All holidays, when not 
worked, shall be paid for as an eight hour day. 
When holidays are worked, the rate of pay shall be 
time and one-half (144). 

Article 18. A Board of Adjustment is hereby 
created to be composed of two (2) representatives 
of each contracting party. Said Board shall organ- 
ize at once and shall elect a Chariman and Secre- 
tary and shall have the power to adjust any differ- 
ences that may arise between the parties hereto 
regarding the meaning or enforcement of this agree- 
ment. Said Board shall meet for consideration of 
all matters that may be referred to it, within forty- 
eight (48) hours subsequent to receipt by its Secre- 
tary by notice of same. The Board’s decision shall 
be signed by a majority of the Board. If the Board 
cannot agree to any question referred to it within 
forty-eight (48) hours, they shall then choose a fifth 
member who shall have no connection with either 
contracting party and the decision of a majority of 
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the Board of five shall be final and binding on both 

parties. Pending the decision of any question re- 

ferred to the Board, work shall be continued in 

accordance with the provisions of this contract. 
Article 14. This agreement shall go into effect 


Ct — dee eee , 1940, and remain in effect 
GI Ae... Glen eO fe tee 194...., and thereafter 


subject to thirty (30) days’ notice of a desire to 
change by either party. If notice to desire to change 
or modify this agreement is served as hereinabove 
provided, negotiations shall start twenty (20) days 
from the date such notice is received. 

In Witness Whereof, the parties hereto have 
caused these presents to be executed the day and 
year first hereinabove written. 


MONTGOMERY WARD & 
COMPANY 


WAREHOUSEMEN’S UNION 
LOCAL #206 


Trial Examiner Bokat: Off the record. 
(Discussion off the record) 


Trial Examiner Bokat: On the record. Proceed 
with eross examination. 
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Cross Examination 

Q. (by My. Landye) Mr. Barr, you are an 
attorney-at-law, as well as a labor relations director, 
is that correct? [506] 

A. I am an attormey-at-law, yes, sir. 

Q@. You are admitted to practice in the state of 
Iihnois, 1 imagine? 

A. Yes; also the State of Indiana. 

Q. Indiana. And you have worked for the com- 
pany since 1957, is that correct? 

A. Well, I have,—my connection with Montgom- 
ery Ward extends back of 19387. 

@. Isee. And what were you doing before 1937? 

A. Iwas first associated with Montgomery Ward 
in the spring of 1933 as an attorney. 

Q. I see. And then you were with them, were 
you, continuously until 1937? 

A. Not full time, no. 

Q. Isee. But 1937 you started in as a full time 
attorney, is that correct ? 

A. No, I did not. I have been serving full time 
with Montgomery Ward now since October of 1938. 

Q. Of 1938? A. Yes, sir. 

Q. And since 1940, vou have been the head of 
the labor relations 3s that correct ? 

A. The handbng of labor relations has been my 
definite responsibility since that time. 

Q. What was that date in 1940? [507] 

A. I said about September 1. 
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Q. About September 1? A. Yes, sir. 
Q. And you have considerable men working un- 
der you, I suppose? A. No, not so very many. 


Q. Well, roughly, how many ? 

Mr. Ball: Do you refer to labor relations? Were 
you? 

Mr. Landye: Just under labor relations, yes. 

A. Qh, there are approximately ten people work- 
ing under my supervision, but none of those folks 
are engaged solely in labor relations work. 

Q. (Mr. Landye, continuing) I see. They are 
other attorneys? 

A. ‘That is right. They are all attorneys. 

Q. The company policy as to labor relations, as 
related by you, who has laid down that policy? 

A. Well, that is the policy of bargaiming with 
employee representatives who represent the major- 
ity of the employees and the proper bargaining 
unit; is that what you refer to? 

Q. No. You misunderstood me. 

A. Well, that is the only policy that I recall 
testifying to. 

Q. First, as to your entire attitude as you ex- 
pressed it, as to the various provisions of contracts, 
who lays down the policy of the company? For 


instance, your attitude on 
A. (JInterposing) Oh, I don’t know as we have 
any policy as regards the various provisions of con- 
tracts. [508] 
Q. Oh, you don’t have a policy? 
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A. Well, Mr. Examiner, I would have to ask 
for a clarification of the meaning of the word ‘‘pol- 
icy” In order to answer that question. 

Trial xaminer Bokat: You may do so. 

Q. (Abr. Landye, continumg) The attitude that 
you express definitely as to what you consider a 
closed shop to be. Is that your attitude, or the atti- 
tude of the company, or both? 

A. I would say that it is both. 

Q. I see. Would you call that, then, a company 
policy ? 

A. No, [I would cali that a definition. 

(. J see. But it is definitely the attitude of the 
company, is that correct ? 

A. No, 1 would say that that is the mannev in 
which we define the term ‘‘closed shop”’. 

Q. I see. Now, is there a company policy in 
regard to seniority ? 

A. Oh, again, Mr. Examiner, I will have to ask 
for the meaning of the word ‘*policy’’. I don’t un- 
derstand what the attorney is trying to get at. 

Trial ixaminer Bokat: If you don’t understand 
the question, you may so state. 

The Witness: I so state. 

Mi. Ball: I suggest that you can simplify it by 
a definition of the practices. 

Mr. Landye: Just a minute. [509] 

Q. (Aa. Landye, continuing) Now, in Exhibit 
10, you state this, signed by you: ‘With regard to 
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Article 9, I would feel perfectly free to explain to 
the Union that the Company has no seniority policy 
in the sense that seniority is understood by the 
Union, and we do not propose to adopt such a pol- 
icy. When pushed for a statement of your position 
on this subject, I have often stated that the com- 
pany’s policy is rather an intangible one, and diffi- 
cult to reduce to words. However, it may be stated 
somewhat as follows: ‘The Company will determine 
questions of lay-offs and rehinmg on the basis of 
various factors which the Company considers prop- 
erly pertinent to the appraisal of imdividual em- 
ployees, including such factors as seniority, profi- 
ciency, adaptability, flexibility, promotability, abil- 
ity, age, physical fitness, marital status."’’ I fully 
agree with one union who has described the state- 
ment of the above as ‘‘What a mess of words.” 

Now, what I am asking you, Mr. Barr, is this: 
you have a quote in here of your letter, and it is: 
‘As to the company policy, the company will deter- 
mine the question of lay-offs and rehiring on the 
basis of various factors’, and so forth, which I read 
to you. Whose quote is that? 

A. That is mine. 

Q. Well, this is a letter by you and a quote 
within a quote. I want to know where these quotes 
come from? 


A. May I refresh my recollection by seeing that? 
[510] 
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Trial Examiner Bokat: Go ahead. 
My. Landye: Yes, certainly; certainly. 
(Whereupon the document referred to was 
handed to the witness.) 


The Witness: The statement which you read 
which is included in quotation marks on page 2 of 
the exhibit 10 is merely what it says it is. It is 
preceded by the words, ‘‘ However, it may be stated 
somewhat as follows’’, and then the statement fol- 
lows in quotes,—that is, as I state how it may be 
stated. 

My. Landye: I see. 

The Witness: I was not quoting from any other 
document, or anything of that sort. 

Q. (My. Landye, continuing) Oh. But you have 
stated in this letter what the company policy is as 
to seniority, im vour own words. Now, I am asking 
you as to this company policy and seniority that 
you, yourself, call company policy in this letter. 

A. Yes. 

Q. From where did you derive that policy; that 
is What I am trying to find out. 

A. From the management of the company. 

Q. Now, in the management, what specific in- 
dividuals do you mean? 

A. The officers of the company. 

Q. The Board of Directors? [511] 

A. No, the officers. 

Q. Mr. Avery? A. He is one of them. 
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Q. Who else? 

A. Principally that statement,—with reference 
to that statement, I would mean by the manage- 
ment, Ma. Avery, who was President, the vice-presi- 
dents of the company who are located in Chicago, 
the secretary and personnel director who are located 
in Chicago. 

Q. Now, on company policy ag stated in your 
seniority, and vour attitude, we will call it to make 
it easier,—on union shop and the signing of agree- 
ments and that type of thing, your general labor 
relations, do you discuss that with the officers of 
the company ? 

A. Yes, sir; I have discussed it with them. 

Q. You have discussed it with them? 

A. Yes, sir. 

Q. And their attitude is the same as you have 
expressed it on the stand, is that correct? 

A. I feel that it is, yes. 

Q. Well, is there any difference? 

A. That is, I believe that on the stand I ex- 
pressed their thinking on the subjects that I testi- 
fied to. 

Q. And this entire thinking or philosophy is the 
attitude of your company as far as the officers are 
concerned? [512] 

A. ‘'o the best of my knowledge, it is, yes, sir. 

Q. I see. Have you, yourself, had any hand in 
formulating this policy? 

A. Oh, possibly to a very slight degree. 
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Q. A slight degree? A. Yes, sir. 

Q. In short, the policy is laid down by the offi- 
cers and you take it, is that 11? You take 1 and” 
execiite it? 

A. It is determined by the officers. 

Q. You, of course, have had considerable expe- 
rience in labor negotiations, isn’t that correct ? 

A. I have had some experience. It would be a 
matter of experience as to whether it is consider- 
able, [ presume. 

Q. Well, for how long a time? 

A. Since the spring of 1937. 


Q. Since the spring of 1937? A. Yes, sir. 

Q. You have negotiated contracts, is that cor- 
rect ? Peo Cll. 

Q. And participated in cases before the Labor 
Relations Board? A Vestn 

Q. Both representation and unfair labor prac- 
tices? 2 eeocine 


Q. Now, your statement on what you termed the 
closed shop, that preferential hiring, or union shop 
and closed shop, all [513] were under the same thing 
as ‘closed shop’’,—is that your attitude or the 
attitude of the company ? 

Mr. Ball: I object. The witness has answered 
that the meaning of that word ag we use it among 
ourselves is a definition and not an attitude. 

Q. (Mr. Landye, continuing) Well, is that your 
definition ? A. Yes, sir. 
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Q. Or the definition of the company; I will 
change it. 

A. FE wall say that it is both. 

Q. It is both? A. Yes, sir. 

@. Have you ever read any books on labor rela- 
tions ? 

A. I have read from books on labor relations. 

Q. What ones? 

A. Commons & Andrews; Commons, Watkins, 
Murray, I believe. 

Trial Exammer Bokat: I don’t believe the re- 
porter knows how that is spelled. 

Mr. Ball: Commons is C-o-m-m-o-n-s; Commons 
& Andrews is the first. 

Q. (Ma, Landye, continuing) And Watkins, you 
have read that book? 

A. I say I have read from those books. I 
wouldn’t say that I have read all of any of them. 

Q. That is the only ones that you have read? 

A. ‘Those are the only ones that I recall at this 
time on [514] that subject. 

Q. And do you derive from any of those books 
your definition of the closed shop as you have stated 
from the stand? 

A. I wouldn’t say that it is derived directly from 
any of those books. However, they have contributed 
to it. 

Q. And so that your statement is that in John R. 
Commons’ books he defines the closed shop the way 
you define it? 
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A. No, that is not my statement. 

My. Ball: JI think that is out of the path, to be 
quoting the witness. 

Trial Examiner Bokat: I don’t think that he 
so stated it. I will sustain the objection as to the 
form of the questions. 

My. Landye: Ie has testified as an expert. I am 
just trving to find out a few things. 

The Witness: ‘Thank you. 

Q. (Mv. Landye, continuing) Your statement 
as to your definition of what the closed shop was, 
did that come from any of those books? 

A. Well, I recall, for example, that Watkins, 
in his text states that, strictly speaking, the term 
‘closed shop’’ means a shop which is closed to 
union members; in other words, a shop which will 
not employ union people is, strictly speaking, a 
closed shop. However, in later years the term has 
been extended, as I understand it, to include shops 
where some requirement of union membership in 
some form is a necessary [515] faetor in the em- 
ployment of the individual. 

Theze is, for example, the closed shop with the 
open umon, and the closed shop with the closed 
union. In other words, ‘closed shop’’ is a term 
which is a broad term which embodies various forms 
of union membership requirements, some of which, 
as I understand it, are commonly referred to by 
some people as a union shop, as a preferential hir- 
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ing hall, as a closed shop or some other such termi- 
nology. 

Q. Now, this last part is your own idea, not from 
Mr. Watkins’ book, is that correct ? 

A. Well, I don’t purport to quote Watkins in 
any respect. 

Q. I see. 

Now, on the question of your attitude, as you 
call it, or statement on counter proposals, and how 
to bargain, your instructions to Mr. Powell, is this 
correct,—I want to get your correct. 

A. And I want you to, too. 

Q. Yes. That counter proposals should not be 
made in written form in answer to a union’s pro- 
posals ? 

A. In the absence of some special circumstances 
which certainly did not exist in the Portland case, 
that is right. 

Q. What would those special circumstances be? 

A. There were no circumstances existing in the 
Portland situation, as I understand it, which would 
so qualify it. 

Q. What would the special circumstances be? 

[516] 

Mr. Ball: I object to that as calling for a hypo- 
thetical situation of fact, and the answer to that 
wouldn’t have any bearing on this case. I have hesi- 
tated to interpose objections to an examination 
which I think has gone rather far afield from the 
purport of the direct, but I think that they are 
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getting into the field of rank hypothesis here, rather 
than confining ourselves to the issues. 

Trial Iexaminer Bokat: Well, the answer is 
meaningless to me unless I understand what the 
witness nieans by “special circumstances.’’? He might 
be able to illustrate it very clearly. I don’t know 
whether it is going to help me to determine whether 
or not this respondent failed to bargain collectively 
or not. Maybe it won't. I realize that some of this 
discussion is theoretical, but it was brought out 
mainly on cross exainination. But I hesitate to limit 
Mr. Landye in his examination. 

Would you read the question back, Mr. Reporter? 

(Whereupon the question referred to was 
read as follows: ; 

“Q. (Ma. Landye) What would the spe- 
cial circumstances be?’’) 


Mr. Ball: I object to this question until it is 
shown that the witness had in the testimony in chief 
specific situations in mind at that time, by the use 
of the words ‘‘special circumstances.”’ | 

Trial Examiner Bokat: I am merely asking him 
to illustrate what he means by ‘‘special circum- 
stances’’. He has used the [517] definition,—I have 
not. 

The Witness: I wouldn't say that in no case 
should a written counter proposal be made in the 
bargaining process. Now, Just what the circumstance 
might be, that would call for a counter proposal, 
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might depend upon a lot of things. I don't feel that 
J can answer that question of just what specific 
circumstances would arise that in my opinion would 
make a counter proposal advisable or necessary. 

Q. (Mr. Landye, continuing) I see. So, to make 
it short, none of those special circumstances have 
ever arisen, as far as you are concerned? 

A. Well, I would say that in no bargaining in 
which I have had any connection, have I felt that 
it was advisable, and certainly not necessary to 
make a written counter proposal when the parties 
were as far apart in the matters being bargained, 
as the parties were in Portland in the instances 
under discussion. 

Q. Have you ever made a written counter pro- 
posal ? 

A. As I understand a counter proposal, no. And 
it is hard for me to conceive,—if not impossible for 
me to conceive, of any circumstances where such a 
written counter proposal would be advisable or nec- 
essary, but as I stated before, I hesitate to say that 
one should never be made, because something which 
I cannot foresee might be present in some bargain- 
ing which would make it the proper thing to do. 
But that is such a remote [518] possibility that, as 
I stated before, 1 can’t conceive of what it would be. 

Mr. Landye: I make a motion to strike the whole 
last part of the answer as not responsive. 1 asked 
hin the question of whether he ever made a counter 


proposal. 
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Mi. Ball: I move to interpose this objection to 
the question because the direct testimony of this 
witness was what was a counter proposal depended 
upon the whim of the labeller, if he wanted to eall 
something a counter proposal. And I think that the 
witness’ answer presupposes a particular definition 
which might be identical with that of the ques- 
tioner. 

‘Trial Examiner Bokat: IJ will overrule the mo- 
tion and the objection, and let the answer stand 
as given. 

The Witness: Now, in further explanation of 
that answer, if I may complete my answer,—I have 
oh Inany occasions made a full statement of and full 
disclosure of the company’s position on some point 
being bargained, or upon some demand made by a 
union and it may be that that statement of the com- 
pany’s position, which after all is about all that can 
be said on the subject, is a counter proposal. That 
depends upon one’s individual definition of a coun- 
ter proposal. I don’t consider it as such. 

Q. (Mr. Landye, continuing) Well, let’s clear 
this up. Have you ever taken a contract, or taken 
a piece of paper, now, and written down on it, sec- 
tion by section, a proposal to a union in [519] 
answer to a proposal of theirs as to what the com- 
pany would accept, section by section, and submitted 
it to a union? 

A. Well, I have sat down with a piece of paper 
and written a contract with a labor organization, if 
that answers your question. 
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Q. I will ask if you ever submitted to a labor 
organization, section by section, what the company 
would consider m the case? 

A. Well, I said that I had written a contract 
with a labor organization, which, of course, was 
signed and executed by the Union. It had to be sub- 
mitted to them. 

Q. Was that later signed by the Umon? 

A. Oh, yes; yes. 

Q. I see. What union was that? 

A. Well, that was an A F of L affiliate. 1 believe 
they called themselves a Machinists’ Union, or the 
International Association of Machinists, associated 
with the American Federation of Labor. 

Q. Have you signed contracts with any unions 
in the mail order or retail stores in the United 
States ? 

A. Well, this particular contract that I just re- 
ferred to was in a factory operated by the company. 
I know of no written contracts that are in existence 
at a retail store or mail order house. 

Q. Yes. So, to clear that up, throughout the 
United States [520] Montgomery Ward does not 
have any contract with any union representing either 
the Retail Store Employees or the Mail Order Iim- 
ployees ? 

Mr. Ball: Well, come now,—that is not a fair 
statement of the witness’ testimony, and it involves 
a conclusion and opinion of the questioner, and for 
that reason, I object to it. 
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Trial Examiner Bokat: Well, I think his an- 
swer is clear. 

My. Landye: I think that is correct. 

Q. (Mr. Landye, continuing) Now, as stated 
in your direct examination, that you instructed Myr. 
Powell to never agree on one section at a time, is 
that correct ? 

A. Ag an agreement, yes, sir. 

Q. As an agreement? 

A. Yes; a trade agreement can only be agreed 
to as an entirety, as I said. 

Q. And so, for instance,—you have a Mr. Barth? 

A. Yes. 

Q. To be specific, on what is the title of Board’s 
Exhibit 3, where appears 14 different sections, your 
instructions were never to agree section by section, 
is that correct? 

Mr. Ball: Oh, I object to this as not being a 
fair statement of the witness’ testimony. The wit- 
ness’ testimony was that they couldn’t take out 
isolated paragraphs or sections of a contract to 
make a final agreement embodying only the single 
section. I think that the witness’ testimony is clear 
on that, and that it is a misquotation here in fram- 
ing the question as it is. [521] 

Mr. Landye: I so understood it, and I wish to 
have that cleared up. 

Trial Examiner Bokat: The witness can state 
in reply to the question whether that is,—Mr. 
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KLandye’s understanding of it is correet or not. Do 
you want to hear the question again ? 

The Witness: I have stated to Mr. Powell that 
a good bargainer would not bind himself by agree- 
ment to any one section or clause of a contract 
while other sections and clauses,—as to other sec- 
tions and clauses, there still remained substantial 
disagreement. That is, to agree to one section, while 
there existed substantial disagreement as to other 
was not smart bargaining, in my opinion. 

Q. (Mr. Landye) So that the whole contract 
would just have to be agreed to at one time? 

A. So far ag an agreement is concerned, yes, sir. 

Q. It would all just have to be agreed to at one 
time, is that correct? 

A. So far as an agreement is concerned, yes. Of 
course, the separate sections and clauses could be 
negotiated and bargained separately, but they could 
only be agreed to as an entirety. 

The reason for that, I think, is obvious because 
of some change that might be made in one of the 
other proposals in the contract, the bargainer might 
desire to make some change in the specific clause 
under discussion, the later objection not being [522] 
apparent at the time because the change to be made 
later in the other provision would, of course, not 
then be known. 

Q. Now, you say Mr. Powell was in charge of 
labor relations here on the Pacific Coast, is that 
correct ? A. Yes, sir. 
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Q. I want to get to the authority. Did Mr. Powell 
have the authority to grant any increases in wages? 

A. No, not alone. 

Q. Not alone? A. No, sir. 

Q. Would Mr. Powell, in fact, have any author- 
ity to change any of the existing conditions, as they 
existed at the time at the plant, by himself,—such 
as wages, hours, conditions and everything? 

Mr. Ball: J object to this question because the 
statement is simply,—or the claim has simply been 
made that Mr. Powell is empowered to negotiate 
and not to administer to the house and dictate any 
changes in hours. 

Trial Examiner Bokat: You may answer the 


question. 
The Witness: Will you read the question again, 
please? 


(Last question read.) 

A. By himself, no, he would not. 

Mr. Landye: He would not. 

Q. (Mr. Landye, continuing) Now, you stated 
on the witness stand, as I reeall, that your attitude 
or own position was that [523] the mail order 
should be dealt with as one unit and the retail stores 
as another unit, with the union, is that correct? 

A. Yes. That is substantially correct. 

Q. And that is correct as of today, is that right? 

A. That is right. 

Q. Then you have not changed your mind since 
the Labor Board ruled last August that that was 
not a correct policy 


vs. Montgomery Ward & Co. 709 


(Testimony of Joln A. Barr.) 

A. I have not changed my mind since last 
August. 

Q. You have not? a) NO} Sir 

Q. I see. 

A. I am not at all sure that the Labor Board 
ruled that that was not a correct policy. 

Q. But you have not changed your mind as to 
that policy since 1940? A IN, ee ey ell 

Q. I see. Now, with reference to Respondent's 
Exhibits 11 and 12,—have you read these ads? I will 
take one and you take the other. They are both the 
same. (Mi. Landye handed a newspaper sheet to 
the witness) 

A. Yes, sir; I have read them. 

Q. (Mr. Landye) Do you know who drafted 
those statements, as appear in Exhibits 11 and 12 
of the Respondent? A. Yes, sir. 

Q. Who did? [524] 

A. I made the final draft. 

Q. You made the final draft? A. Yes, sir. 

Q. And these were made March 22, 1941, and one 
states this: ‘‘Ward’s Portland Store and Mail Or- 
der House were picketed December 7, 1940. This 
was the result of Ward’s refusal to agree to a closed 
shop. No dispute existed as to wages and hours”’. 

A. Yes, sit. 

Q. That is your statement? 

A. Yes, it is. 

Q. I see. And you drafted a statement like that, 
knowing what went on in the negotiations? 
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A. Well, I drafted the statement, and I feel that 
I have a rather general knowledge of what went on 
in the negotiations, yes, sir; although I was not 
personally present. 

Q. Well, did you know that there was a dispute 
over wages and hours? 

A. No, sir; I know that,—at least it is my knowl- 
edge that on November 25, 1940, at a meeting in 
Oakland, a Mr. White, a Mr. Thomas White, made 
the statement to Mr. Powell, I am informed, that 
unless the company would agree to a closed shop at 
Portland, Oregon, on or before noon of Thursday, 
November 28, that the unions for which he spoke 
would take concerted economic action against Mont- 
gomery Ward in the eleven western [525] states. 

Montgomery Ward, as stated in the ad, failed to 
agree to the closed shop as demanded by Mr. Thomas 
White, and a few days later, the picket line was 
placed around the Portland store and house as 
stated in the ad. 

Mr. White—— 

Q. (Interposing) Now,—excuse me. You are 
still explaining your answer? 

“Ae Yes, I am. 

Mr. White, a few days after that, told me per- 
sonally, in a conversation in Oakland, California, 
that he was still then speaking with full authority 
for the Warehouse and Retail Clerks’ Locals at 
Portland, as well as the Warehousemen and Retail 
Clerks’ Unions at Oakland, and he said to me, ‘‘We 
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have no dispute with you over either wages or 
hours.”’ 

Q. Now, you were in touch, were you not, with 
Mr. Powell, all of this time? 

A. I was in frequent contact with Mx. Powell. 

Q. Yes. Didn’t you know that at the meetings of 
December 14 and 16, that the parties could not agree 
on wages? 

A. Well, whether I knew that or not, the ads as 
you will note, state that the house was picketed on 
December 7th, which antedates the time referred to 
by you in your question and state that no dispute 
existed as to wages or hours at that time. It is my 
understanding that since the date on which the 
house was picketed, [526] that certain demands 
have been made as to wages, yes, sir. 

Q. Well, didn’t you know that before the place 
was picketed that there were wage demands made 
on the company ? 

A. Well, as I just stated to you a moment ago, 
Mr. White, within two or three days after December 
7th, the date we are talking about here, stated to 
me personally, on behalf of the Warehouse and 
Retail Clerks’ Unions of Portland, that no dispute 
existed as to wages or hours. 

And he said to me, ‘‘We are not making any 
claims on you with regard to either wages or hours.”’ 

Mr. Landye: I make a motion to strike the whole 
auswer as not responsive. 
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Trial Examiner Bokat: It is partially responsive 
and not entirely. 
Myr. Reporter, will you read the question, please? 
(Whereupon the question referred to was 
read as follows: 
“Q. (Ma. Landye) Well, didn’t you know 
that before the place was picketed that there 
were wage demands made on the company ?’’) 


‘Trial Examiner Bokat: That is prior to Decem- 
ber 7, 1940; did you know that? 

Q. (Mr. Landye, continuing) Did you know 
that wage demands had been made on the company ? 

A. I understood that certain contracts had been 
submitted to the company. I believe they have been 
identified here as Board’s [527] exhibits 3 and 7, 
and that those contracts made some reference to 
wages. 

Q. In fact, in your letter to Mr. Poweil on 
November 1, you referred to those wage sections, 
didn’t you? 

A. The letter will speak for itself. 

Q. Yes. Now, was there any other correspon- 
cence between My. Powell and yourself, except what 
we have here in evidence. 

A. I believe there was; yes, sir. 

Q. Do you have that? 

Mr. Ball: Well, I object to this. The question of 
whether he has this correspondence has nothing to 
do with the issues in this case. 


vs. Montgomery Ward & Co. 713 


(Testimony of John A. Barr.) 

Trial Examiner Bokat: He just asked whether 
he has any. 

Q. (Mr. Landye, continuing) Do vou have any 
other correspondence with Mr. Powell, or Myr. 
Powell with you, in respect to the situation with 
the labor unions with Montgomery Ward at Port- 
land, and instructions by you to him or requests 
for instructions by him to you? 

A. Well, that question involves several things. 

Mr. Ball: Yes. I move that the question be sep- 
arated and put in proper form. 

Trial Examiner Bokat: Yes. 

Q. (Mr. Landye) Do you have in your posses- 
sion any letters besides what are in evidence be- 
tween you and Mr. Powell, relating to the labor 
situation here in Portland? [528] 

A. I have some letters,—pardon me. 

Mr. Ball: I object to the question unless it is 
made specific as to what dates. 

Mr. Landye: No, if the Court please. 

Trial Examiner Bokat: The question is general. 
I think that it is clear, involving the labor dispute 
here. I assume there was a dispute here. If the 
witness doesn’t understand it, he can so indicate. 

The Witness: I didn’t say that. 

Trial Examiner Bokat: No, you did not. I say, 
if you don’t understand it, you can so indicate. 
I think that it is clear, and I will let it stand. 

The Witness: Shall I answer it? 
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Trial Examiner Bokat: Yes. 

A. I have some letters from Mr. Powell with 
regard to these matters. 

Q. (Mr. Landye) I see. Could you produce those 
here? A. Physically ? 

Q. Yes. A. Yes. 

Q. I ask that that may be done. I don’t ask 
that he be here to identify them. 

Mr. Ball: Well, the respondent objects to the 
production of these letters as being the privileged 
correspondence of the respondent. 

Trial Examiner Bokat: Well, I am afraid that 
you have [529] opened the door. You have come 
in here and produced certain letters involving cer- 
tain instructions which you felt were not con- 
fidential. Now, you take the position that certain 
other letters involving the same dispute are con- 
fidential. It may be that they are. I don’t know 
whether it, will help throw any light on the situation 
to help me determine the facts or not, Mr. Ball. 

Mr. Ball: Well, the request made is a general 
one. 

Trial Examiner Bokat: I have not direeted you 
to produce them. I am sort of thinking out loud. 

My. Ball: Well, may I direct your attention, 
Mr. Examiner, that this request is a broad one. 
There might have been many letters that passed 
between Mr. Barr and Mr. Powell which do not 
relate to the same matter, but, which have the same 
probative effect as the letters which are produced. 
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Trial Examiner Bokat: That may be true. I don’t 
know what has passed between the parties. 

Mr. Ball: The request for the production is 
very sweeping, and totally without justification, and 
no foundation laid. 

Trial Examiner Bokat: I think there has been 
a foundation laid in a general way. The witness 
has admitted that other letters, requests for in- 
structions, I believe, were received by him from 
Mr. Powell. Am I correct in that, Mr. Barr? 

The Witness: I said other letters were received. 
I didn’t interpret them as being requests for im- 
structions or otherwise. [530] 

Trial Examiner Bokat: Well, Suppose you de- 
velop that a little further, Mr. Landve? You can 
make your request more specific if vou lav a 
foundation for it. 

My. Landye: Yes. 

Q. (Mr. Landye, continuing) Do you have in 
your possession any other letters relating to the 
general labor dispute here in Portland with Mont- 
gomery Ward in which you instruct Mr. Powell as 
to how he should go about the negotiations ? 

A. No, I have no letters in my possession in 
which I give any instructions to Mr. Powell. 

Q. Do you have in your possession any letters 
from Mr. Powell to you? 

A. The only letters I have in my possession 
would be from Mr. Powell to me. 
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Q. Yes. Well, do you have some of those re- 
questing instructions and advice? 

A. I believe not, to the best of my recollection. 
Mr. Powell, I think, knew that any instructions or 
advice that I had would be fortheoming without 
his requesting it. 

Q. I see. Well, do you have in your possession 
any letters from Mr. Powell to yourself in the 
nature of reports upon the Montgomery Ward 
situation here in Portland, the labor dispute? 

A. Yes, I do have. 

Mr. Landye: May I ask that those be produced? 

Mr. Ball: I renew our objections to the pro- 
duction of those [531] reports, for the reasons that 
T have urged before, that they relate to a different 
matter, and there has been no waiver of any privi- 
lege as to the production of such documents here. 

Trial Examiner Bokat: Suppose you continue. 
I want to think about the request. I will reserve 
decision on it in the meantime. You may continue 
with your cross examination. 

Mr. Landye: May I make a statement before you 
consider that? 

Trial Examiner Bokat: Yes. 

My. Landye: Our purpose in that, if the Ex- 
aminer please, is this: that certain letters were 
brought in, to which I objected at the time as 
hearsay; but they were in, nevertheless, setting out 
for the purpose of showing instructions, as they 
stated, to the general attitude and mind, as they eall 
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it, of the Company. That is the way they got around 
the hearsay rule. 

Therefore, I am merely asking for the rest of 
the letters to develop the whole thing. I don’t 
want just a few selected letters. I want to look 
at the whole picture. And I am going under the 
rule that when one letter is put in such as this, 
you have to bring them all in. I object, to 

Trial Examiner Bokat: (Interposing) I think 
there is a great deal of merit to the request, but 
IT will still think about it. 

The Witness: Of course, if I may make a state- 
ment, in explanation of the facts, Mr. Examiner? 

[532] 

Trial Examiner Bokat: Yes, I would like to get 
it as fully as possible. 

The Witness: I would like to say, with regard 
to laying the full picture on the table, that the full 
picture goes far beyond the letters, because by 
far most, of my contacts with Mr. Powell were oral. 

Trial Examiner Bokat: Oh, yes. T think that 
we understand that all right. 

Mr. Ball: And therefore subject to examination. 

Trial Examiner Bokat: Yes. 

Mr. Landye: Now, 

Trial Examiner Bokat: I think that Mr. Lan- 
dye’s point, though, is still a good one,—that if the 
respondent seeks to select certain correspondence 
to put in evidence, other correspondence dealing 
with the same subject, particularly where objection 
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is made to the introduction originally, and then a 
request, is made for the mtroduction of the balance 
on the same subject. It sounds fair and equitable 
to me, without trying to be too technical about it. 

Q. (Mr. Landye, continuing) Now, you stated 
in direct examination that your attitude, or policy, 
or whatever it was, was,—on grievances, vou stated, 
I remember specifically, was to deal with union and 
non-union employees and grievances of the same, 
is that correct? 

A. Well, I said that the management of the 
company was at all [533] times glad to receive and 
consider the grievance of any individual employee, 
or any group of emplovees, and that when any 
erievanee was presented to the management, that 
it would be considered, and, if found to be justified, 
corrective action would be immediately taken, and 
that that, corrective action would be taken regard- 
less of whether the grievance involved a member of 
a labor organization or a non-member of a labor 
organization. 

Q. Isee. Now, I just wanted to get that straight. 

That attitude on grievances, would vour attitude 
be to also deal with a union grievance committee ? 

A. Well, I would say that it would be proper to 
deal with the union grievance committee if the union 
represented the majority of the employees of the 
unit involved. I would say that it would not be 
proper to deal with such a committee if the wnion 
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represented but a minority of the employees in 
the unit of the union involved. 

Q. Now, do I understand this correctly,—that 
the Company will deal with a union that is cer- 
tified by the National Labor Relations Board, is 
that correct? 

A. I don’t understand the question, Mr. Ex- 
aminer. I don’t know what is meant by the word 
‘‘deal’’. 

Q. Well, they will negotiate, then? 

A. Oh, yes, certainly. 

Q. And you will not deal with any,—do I take 
it, then, that [534] you will not deal with any other 
union that is not certified by the National Labor 


Relations Board? A. I didn’t say that. 
Q. Well, is that correct? A. No. 
Q. I see. 


A. I said that we would deal with any union 
which represents a majority of the employees in 
a proper bargaining unit. Certification by the Na- 
tional Labor Relations Board is a very satisfactory 
manner of establishing such majority representation 
but not the only manner, probably. 

Q. I see. Now, these attitudes that you have 
expressed here, have full, I think,—strike the ques- 
tion. 

Trial Examiner Bokat: I will declare a ten- 
minute recess at this time. 

(Whereupon, at this time there was a short 
recess, after which proceedings were resumed 
as follows:) 
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Trial Examiner Bokat: The hearing will come 
to order, please. 

Q. (Mr. Landye, continuing) Referring to [ix- 
hibit,—Respondent’s Exhibit 16, Mr. Barr, and 
showing you now the contract attached, I see some 
pencilled notes. Do you know whose notes those 
are? A. Yes, I do. 

@. Whose notes are those? 

A. hey are mine. [535] 

(. Those are your notes? 

A. Yes, I used the contract attached to Re- 
spondent’s Exhibit 16 as my office copy of the 
Warehousemen’s Contract. 

@. And the pencilled notes, then, which are 
attached to Exhibit, 16,—the pencilled notes showing 
on what is headed ‘‘agreement’’, which will be 
about the third page, they are al] of yours, are 
they ? A. They are, yes, sir. 

Mr. Ball: Perhaps I haven’t thoroughly fa- 
miliavized myself with that. (Reading exhibit) 

I didn’t know that you wanted to encumber the 
record with that. 

Mr. Landye: Oh, I wanted it encumbered that 
way. 

Mr. Ball: O. K. That is fine. 

Q. (Mr. Landye) Now, just one more question. 
Referring to Exhibit,—Respondent’s Exhibit 14, 
will you tell me whose pencilled notes appear there 
on the second page? 

A. Yes, those are also my notes. 
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The form of contract attached to Respondent’s 
Exhibit 14 I use as my office working copy of the 
Retail Clerks’ submitted contract. 

Q. I see. You are familiar, I assume, with all 
of these statements made as to what Mr. Powell 
would agree with in those negotiations ? 

A. You mean statement made by Mr. Powell 
in the negotiations? [536] 

Q. Yes. 

A. Oh, as I was not personally present, I only 
know what has been reported to me. 

Q. Isee. Well, taken from your own viewpoint, 
have you ever made any concessions to a union, or 
proposals to a union except that which was actually 
in effect at Montgomery Ward at that time? 

Myr. Ball: I object to that as not having any 
relevance to the issues in this case, and it involves 
the use of a word that, in itself, is ambiguous. It 
doesn’t tend to prove or disprove any issue in 
this case. 

Trial Examiner Bokat: If the question is clear to 
the witness, I will let it stand. 

Read the question, M1. Reporter, please. 

(Whereupon the last question was read.) 

Trial Examiner Bokat: May I just add to that: 
I assume that you are limiting the question to 
the negotiations In controversy here ? 

Mr. Landye: Yes, that is correct. 

Trial Examiner Bokat: To the Portland situa- 
tion ? 
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Mr. Landye: Yes, yes. 

Trial Examimer Bokat: Is that question clear 
to you? 

The Witness: No, it is not clear to me. I thought 
that it was before you said that, but now I don’t, 
believe it is. 

Mr. Ball: Mr. Barr has not participated i 
these negotia- [537] tions except the one matter 
that he has testified to. 

Trial Examiner Bokat: I know that he has 
not participated and I merely assumed that the 
question assumed the knowledge of his situation 
from the reports he received from Mr. Powell and 
the advice that, he gave to Mr. Powell and the 
position taken by the company. 

Mr. Ball: May we have the question read again, 
because I understood the question—— 

Trial Examiner Bokat: (Interposing) I under- 
stand that Mr. Landyve is willing to reframe it, in 
any event. 

The Witness: I think that I can answer the 
question. 

Trial Examiner Bokat: Do you think that you 
can ? 

The Witness: Yes. 

Mr. Landye: All right. 

A. I have on many occasions made changes in 
the wage scale and working conditions as the re- 
sult of union negotiations. I don’t recall that any 
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such changes were made in Portland, however, as 
a result of these particular negotiations. 

Mr. Landye: That isn’t in answer to the ques- 
tion. 

Trial Examiner Bokat: The question was general. 

Mr. Landye: Yes, but we are limiting it to 
Portland. 

Trial Examiner Bokat: That is what I asked 
you. 

Mr. Landye: I thought that I did indicate that 
I wanted it limited to Portland. 

Trial Examiner Bokat: Well, suppose you ask 
another [538] question? 

Mr. Landye: Well, we will see if we can get 
at it another way and make it a little more clear. 

Q. (Mr. Landye, continuing) Did you either 
instruct Mr. Powell, or—yes, instruct Mr. Powell 
to make any concessions to the Union over and above 
what they were already getting here in Portland? 

Mr. Ball: I object to it as the question of 
whether he instructed him to make concessions in 
general has no tendency to prove or disprove any 
element of this case, and the question of whether 
or not the various sections of the contract did, in 
fact change existing practices more favorably to 
the employees is a question that should be shown 
with reference to the particular discussions already 
in evidence. 

Trial Examiner Bokat: Do you want to specify 
your question or particularize it more definitely? 


724 Nat?l Gabor Relations Board 


(Testimony of John A. Barr.) 

Mr. Landye: Yes. 

Either concessions as to either wages, hours or 
working conditions. 

Mr. Ball: Now, just a minute on that. I object, 
to the question because there is testimony by Mr. 
Langford, for example, that there were a number 
of clauses which were agreeable, and as a matter of 
fact some of those represented changes of practice, 
and I think that the testimony so shows. 

My. Landve: That is not my recollection of the 
testimony. [539] 

Trial Examiner Bokat: It isn’t mine. I mean, 
I don’t know whether that is a fact or not. If it 
was, I would hke to knew it. Frankly, my impres- 
sion has been that, the clauses to which the company 
agreed were some slight modification in relation to 
those practices or conditions then existing or exist- 
ing in the company prior to the strike here at 
Portland. If I am wrong in that impression, I 
wish that, you would set me right. 

Mr. Ball: I know right off-hand, and I think 
that the evidence shows, for example, that there 
was a tentative agreement expressed by Mr. Powell 
to the furnishing of union forms to the employees 
in one of these sections which was not the practice. 

Trial Examiner Bokat: Well, if the record 
doesn’t show whether the company had done that 
in the past, there would be no deviation. 

I don’t know from the record, as established now, 
whether the company had furnished uniforms in 
the past, or whether this was a new policy being 
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embarked upon. J think the record should show 
that. I am totally in the dark, frankly. 
Suppose you go ahead? 
Mr. Landye: That is what I was trying to 
get at. 
Trial Examiner Bokat: I know it. That, is why 
T am permitting you to go ahead. 
Mr. Landye: Yes. [540] 
The Witness: Shall I answer? 
Trial Examiner Bokat: Yes. 
A. May I have the question read? 
Trial Examiner Bokat: Mr. Reporter, will you 
read the question? 
(Whereupon the question referred to was 
read as follows: 
“Q. (Mr. Landye) Did you either instruct 
Mr. Powell, or,—yes, instruct, Mr. Powell to 
make any concessions to the Union over and 
above what they were already getting here in 
Portland ?’’) 


A. I never instructed Mr. Powell that he should 
make such concessions, or that he should not make 
such concessions. 

Q. (Mr. Landye, continuing) I see. That matter 
was left entirely up to Mr. Powell? 

A. It was left up to Mr. Powell and the other 
people with whom he was working, here in Portland. 

Trial Examiner Bokat: Do you mean by that 
answer that Mr. Powell did have authority to 
make—let’s use the word ‘‘concessions’’ or—I am 
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satisfied with that word,—to make concessions be- 
yond that which was already then in existence in 
Portland ? 

A. Well, what do you mean by concessions? Do 
you mean to make some change? 

Trial Examiner Bokat: Well, you answered the 
question. Yes, that is what I mean. [541] 

The Witness: I said that I gave Mr. Powell 
no instructions that he should not grant concessions 
or that he should grant them, either way. 

Trial Examiner Bokat: I know. You have testi- 
fied that he had full power to negotiate? 

The Witness: That is right, full power to 
negotiate. And I also testified that he had no 
authority himself to change the hours, the wages 
or the working conditions in Portland. 

Q. (Trial Examiner Bokat) But frankly, what 
puzzles me,—was he merely to listen to the union 
demands ? A. Qh, no. 

Q. And then forward them to you? Now, what 
does the word ‘‘negotiate’’ mean in this instance? 

A. You see, Mr. Powell was not working on this 
matter alone. 

Q. Yes, you had Mr. Huddleston here? 

A. Mr. Huddleston. Mr. Barth was here, the 
manager of the retail store. Mr. Barth was working 
very closely with Mr. Harris, the vice-president 
of the company located in Oakland who had juris- 
diction over all of the stores in question, and with 
Mr. Harris’ staff in Oakland. 
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Q. I assumed,—— 

A. (Interposing) Does that make it clear? 

Q. Yes, I knew that they didn’t have the power 
necessarily to bind the company without previous 
authorization to make any kind [542] 

Mr. Ball: May I submit, to your Honor that the 
record shows that Mr. Huddleston was the manager 
of the mail order house, and Mr. Barth of the 
retail store, and had the usual authority of such 
men to change conditions. 

Trial Examiner Bokat: Well, if he did, I think 
that the record ought to show it. I don’t,—I didn’t 
get that impression, I mean the questions that have 
been directed as to Mr. Powell’s authority. 

Now, if Mr. Barth and Mr. Huddleston had more 
power than Mr. Powell in regard to negotiating or 
making any changes, I think that the record should 
show that. 

The Witness: I testified, Mr. Examiner, if I 
may restate, that at the time Mr. Estabrook ealled 
upon me in Chicago, he was speaking in behalf of 
the Warehousemen’s Union, all or at least practi- 
cally all of whom were employed in the mail order 
house. I told him that Mr. Powell and Mr. Huddle- 
ston had full authority to negotiate with them. 

My. Ball: Mr. Examiner, may I suggest that 
part of the difficulty comes from the ambiguity of 
the negotiations. Mr. Powell was in charge of the 
negotiations and that has been the testimony and 
the direction of the inquiry all through it. 
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Trial Examiner Bokat: I know; it has all been 
directed towards Mr. Powell and that is why I 
asked these questions, bringing in Mr. Barth and 
to bring in Mr. Huddleston. 

The Witness: Mr. Powell would have to econ- 
sult with Mr. [548] Barth and Mr. Huddleston be- 
fore a change would actually be made in the work- 
ing conditions because they were the managers of 
the store and they were responsible for its opera- 
tions. 

Mr. Landye: May I get, this correctly now: that 
Mr. Barth and Mr. Powell and Mr. Huddleston had 
the power, for instance to up the wages 10 per 
Canina 

The Witness: Yes, they did. 

@. (Mr. Landye, continuing) They had that 
power ? A. Yes, sir. 

Q. And did they have the power to grant a 
union shop ? 

A. I would say ‘‘yes’’, that is my opinion, that 
they had that authority. And I say that that is 
my opinion that they had the authority to do 
that, having in mind that they had been instructed 
at the time of these negotiations that the company 
was opposed to the closed shop which had been 
asked for by the union. In the absence of any 
contrary instructions, why, they would have author- 
ity to so agree. 

Q. So, your statement is that Mr. Huddleston 
and Mr. Barth and Mr. Powell, together, could 
grant the union shop. 
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IT want to ask you, then, and refresh your memory 
from a letter that you wrote to Mr. Powell on 
November 1, quoting from paragraph 3: ‘The 
preferential hiring and the union shop provisions 
of article 2 are not acceptable on matters such 
as this where our objection is to the substance of 
the proposal rather than to the form in which 
it is presented or with respect [544] to some detail 
it seems to use, there is no obligation upon us to 
make a counter proposal. In other words, there 
is nothing in the nature of a union shop or prefer- 
ential shop which is acceptable to us which would 
possibly form the basis of any kind of a proposal.”’ 

And with that letter to Mr. Powell, would vou 
say that he and Mr. Huddleston and Mr. Barth had 
the power to grant a union shop here in Portland? 

A. No; I said in the absence of any instructions 
to the contrary, they would have the authority to 
negotiate. However, in this particular instance, 
they did have instructions to the contrary. 

Q. So they wouldn’t have the authority, is that 
correct ? A. Yes. 

Trial Examiner Bokat: May I ask, Mr. Barr, 
whether these instructions you sent to Mr. Powell, 
—I believe the word ‘‘instructions’’ was used by 
your own counsel on direct examination. If I am 
wrong, will you correct, me, Mr. Ball? 

Mr. Ball: Yes; I said that those instructions 
were given to him. 

Trial Examiner Bokat: Now, were those in- 
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structions, given to Myr. Powell, given in these 
negotiations just as binding on Mr. Barth and Mr. 
Huddleston as on Mr. Powell? 

The Witness: I so considered them. 

Trial Examiner Bokat: All right. [545] 

Mr. Ball: Your Honor, this is making it some- 
what obscure. 

The wage policy was discussed, and that wage 
discussion ineluded both the authority and the 
power to make the wage adjustments. 

Trial Examiner Bokat: That is right. 

Mr. Landye: I think that, is all. 

Trial Examiner Bokat: Any redirect? 

Mr. Ball: Are you going to make a ruling on 
those documents ? 

Trial Examiner Bokat: Do you wish to intro- 
duce them without the direction of the Trial Ex- 
aminer? Do you want to consider that? 

Mr. Ball: I think not. 

Trial Examiner Bokat: You think not. Frankly, 
I want to give it some more thought. 

Mr. Ball: My only point in raising the ques- 
tion now is that if the Examiner is going to rule, 
that they be produced. 

Trial Examiner Bokat: You want time to pro- 
duce them while Mr. Barr is here? 

Mr. Ball: I thought it might serve the purposes 
of this examination. | = 

Trial Examiner Bokat: I might discuss it with 
the parties off the record in order to discuss ‘cer- 
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tain things in regard to that procedure. If you want 
to leave it on the record, I will discuss it on the 
record. 
Myr. Ball: Oh, that is perfectly all right. [546] 
Trial Examiner Bokat: I will declare a recess 
at this time. 
(Whereupon, at this time there was a short 
recess, after which proceedings were resumed as 
follows :) 


Trial Examiner Bokat: The hearing is now in 
session. May I state for the record, gentlemen, in 
the discussion we had in the chambers, the Re- 
spondent, after that discussion, or during that dis- 
cussion, through its counsel, has indicated its will- 
ingeness to produce other letters that Mr. Barr 
wrote to Mr. Powell concerning the meetings which 
took place on the 13th, 14th and 16th of December. 

Mr. Ball: No, Mr. Barr wrote to Mr. Powell 
prior to December 16; and that Mr. Powell wrote 
to Mr. Barr reporting the meetings of November 
12, November 25, December 18, 14 and 16. 

Trial Examiner Bokat: That you are willing to 
produce that correspondence. 

Mr. Ball: These are being produced. 

Trial Examiner Bokat: I understand that they 
may be received in evidence without further identi- 
fication . 

Mr. Landye: That is correct. 

Trial Examiner Bokat: Mr. Reporter, will you 
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mark them in order and they will be received as 
Respondent’s Exhibits 17 to 23, inclusive. 
(Whereupon the documents hereinabove re- 
ferred to were received in evidence as Re- 
spondent’s Exhibits 17 to 23, inclusive.) [547] 


RESPONDEN'T’S EXHIBIT No. 17 
Air Mail 
Chicago, Hlinois 
September 24, 1940 
Mr. W. B. Powell 


Law Department 
Oakland, Cal. 


Re: Warehousemen’s Union—FPortland 


Myr. Estabrooks, representative of the Warehouse- 
men’s Union in Portland dropped in to see us 
yesterday on his way through Chicago. He is the 
representative of the Warehousemen’s Union which 
has been certified by the Labor Board as bargain- 
ing representative for the warehousemen’s group 
at the Portland house and store. We told Esta- 
brooks that the Portland bargaining would be 
handled by Mr. Huddleston and you. Huddleston 
will contact you when called upon by the Union 
and arrange a time of meeting which is mutually 
convenient. I think that you should attend all 
meetings which are held with the Warehousemen’s 
Union and you will probably carry the burden of 
the negotiations. I am sure that Huddleston will 
welcome your assistance. 
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You will of course keep us advised of all de- 
velopments and feel perfectly free to call upon 
us for suggestions on any point where the answer 
is not clear. 

JOHN A. BARR 
JAB/s 


ao 


RESPONDENT’S EXHIBIT No. 18 


Chicago 
Nov. 22, 1940 
Mr. W. B. Powell 
Secretary’s Office 
Oakland, California 


After discussing with Mr. Ball his letter to you 
of November 19 we thought it might be well to 
further clarify one or two of the points, particularly 
the subject of counterproposals. 

To date, we have had no situation where we have 
sought a contract with a union. Therefore, by the 
very nature of the situation, the initiative lies with 
the union. We propose to fulfill our obligation to 
bargain with the unions in good faith, but this does 
not pass to us ‘‘the burden of going forward’’. The 
initiative continues to le with the union through- 
out the bargaining process. The onlly thing which 
will change our status in this regard is a change 
in our relative economic positions of such nature as 
to induce us to~seek some concession from the 
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union. That may happen at some time in the future 
but is not an immediate problem. 

As Mr. Ball stated, we do not; think that the Act 
places upon an employer the absolute duty to make 
counterproposals. This does not mean, however, 
that we are to take an abnormal or unnatural atti- 
tude with regard to counterproposals. We should 
explain our position on any point being bargained 
when requested to do so, and in many instances 
this will, in substance, include a counterproposal 
whether or not it is expressly so labeled. There is 
no objection to this procedure—it is a_ perfectly 
normal thing to do. In many instances a present 
practice, the status quo, may thus be offered as a 
eounterproposal. Mr. Ball did not mean that coun- 
terproposals, in the broad sense, should never be 
made. He meant only that we should not take the 
initiative in the bargaining process. 

To state it in different words, we do not, want 
you to feel under abnormal restraint in the state- 
ment of the Company’s position with respect to 
the points being bargained. This is necessary to 
good faith and we should not, be unduly concerned 
over whether or not our statement of position 
contains what might be considered a counterpro- 
posal. Just keep in mind, however, that it is the 
union, not the Company, which is seeking an 
agreement. 

The union may demand a closed shop. You will 
say ‘‘no’’ and give your reasons. No counterpro- 
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posal is involved or called for. Again, the union 
may ask for 75¢ per hour for a certain job. If this 
is too high you will decline the demand and if the 
union asks for your reasons or for a counterpro- 
posal you would probably state that you have made 
a study of this wage and have arrived at the con- 
clusion that 60¢ an hour is the proper wage. 
Whether we eall this a counterproposal or not, is 
not of primary importance. 

This letter is probably unnecessary but I thought 
I might be able to add a mite of clarity to a sub- 
ject which, at best, is not too clear. I will close 
with a ‘‘recapitulation’”’ of some of the high points: 

1. The purposes of bargaining are best served 
by oral negotiations. We need not state our posi- 
tion to the union in writing. 

2. The union is seeking something from us. We 
are not to assume the initiative by volunteering 
proposals or counterproposals. 

3. In discussing individual clauses state that 
you have no present objection to clauses which are 
not objectionable, but do not ‘‘agree’’ to such 
clauses. You can only agree to a contract as a whole. 

4, Insist on a ‘‘no-strike”’ clause without qualifi- 
cations or exceptions. 

5. Whenever in doubt as to what you should do 
resolve the doubt in favor of the Company. Err 
on the side of conservatism if you err at all. 

6. Do not rush the bargaining process and do 
not yourself take the initiative in seeking an 
agreement. 


736 Nat?! Labor Relations Board 


(Testimony of John A. Barr.) 

7. Bargain in good faith. State the Company’s 
position on the points raised honestly and frankly. 
Your statement of position may or may not contain 
what might be considered as a counterproposal. 

8. Whether or not any agreement reached will 
be reduced to writing and signed can only be de- 
termined after an agreement is reached. Prior to 
that, time a discussion of this point is premature. 

You’re doing a good job, Bill. Keep it up. Keep 
us advised of what you are doing and contact us 
immediately if something gets ‘‘hot’’. 

Good luck. 

JOHN A. BARR 
JAB/s 

P. 8. I am forwarding this to you as a privi- 
leged communication. 

J. A. B. 

I agree 100%.—S. B. 


RESPONDENT’S EXHIBIT No. 19 
Air Mail 
Personal and Confidential 


Portland, Nov. 13, 1940 
Mr. J. A. Barr: 
Law Department 
Chicago, Ill. 


Re: Warehousemen’s Union—Portland 


Yesterday Mr. Huddleston, Mr. Glassley and I 
met with representatives of the Warehousemen’s 
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Union in Mr. Huddleston’s Office. The Union repre- 
sentatives were Mr. Estabrook and Mr. Holmes, 
representing the Warehousemen at Portland and 
Mr. Towers, representing the Warehousemen at 
Oakland. The discussion did not concern the Ware- 
housemen at Oakland but we were told that Mr. 
Towers had come up from Oakland merely to sit, in 
during the negotiations. 

The agreement submitted by Estabrook was dis- 
cussed, Section by Section, as follows. During this 
discussion the Union representatives made very 
few comments on our statement of the Company’s 
position and it, was apparent they were desirous of 
hearing the Company’s position on all the provisions 
before presenting any argument. 

Article 1. We stated that the first sentence of 
Article 1 was not a subject of agreement but con- 
tains a question of fact which neither the Union 
nor the Company is free to agree upon. When 
Kstabrook stated it was very important to have 
some such statement in the agreement, we sug- 
gested that the statement might be placed in a 
preliminary ‘‘whereas’’ clause. 

In regard to sentence 2 of Article 1 we stated 
that we were perfectly willing to let the Union de- 
cide for itself which employees should be Se 
for Union membership. 

Article 2. We stated we could not, agree to this 
article for the reason that the policy of the Com- 
pany is to allow the employees full freedom of 
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choice mm regard to joining a labor organization. 
We made it clear that the Company could not agree 
to influence its employees either directly or in- 
directly in this regard. 

Article 3. Section 1—We explained that we could 
not agree to Section 1 as it is worded. We stated 
that we could agree to a provision somewhat like 
this: no employee shall work less than four hours 
per day; no female employee shall work more than 
eight hours per day; the work week shall consist of 
40 hours of work from Friday to Thursday in- 
elusive excluding Sunday. This statement conforms 
to our present policy although we did not make 
the statement that this was our present policy. 
Mr. Estabrook suggested that we pass over that 
point for the present. 

Section 2—We explained that due to the service 
demanded by our customers some employees must 
start work at 5:30 A. M. and they will finish early 
whereas other employees will come in late in the 
morning and may work until after 6:00 P. M. 
Therefore we could not agree to Section 2. Also, 
we stated that overtime was figured on the weekly 
basis of 40 hours rather than upon a daily basis. 

Section 3—We stated that, we had no objection to 
Section 3 except that we would not pay overtime for 
Saturdays, Washington’s Birthday or Armistice 
Day. 

Article 4. We stated that we could not agree 
to the minimum wages set out in Article 4 for 
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the reason that they were much too high and the 
Company is not in a position to pay such a high 
scale. Estabrook and Holmes then asked us what we 
felt the schedule of minimum wages should be. 
I replied that we had set up a lst of minimum wage 
rates which we would be willing to agree to. Be- 
fore the meeting Mr. Huddleston, Mr. Glassley and 
I had prepared the list for the classifications in- 
dicated in Article 4 and we had indicated the mini- 
mum rates as an hourly rate rather than a weekly 
rate. Also, we had indicated whether the particular 
job was plus bonus or without bonus. I read this 
list to Mr. Estabrook and he jotted down the figures 
on his copy of the proposed agreement. 

Also, we objected to the words ‘‘for any cause’’ 
in the first sentence of the last paragraph. We ex- 
plained that those words would have to be stricken 
out and the Union representatives agreed. 

Article 5. We had no objection to this Article 
except to say that, overtime was figured on a weekly 
basis rather than a daily basis, that is, we ex- 
plained that a Mail Order employee might work 
9 hours one day and 7 hours the next day and he 
would not receive overtime unless he worked more 
than 40 hours in that week. 

Article 6. We stated we could. not, agree to 
Article 6 as written. We were pressed for a counter 
proposal on this point. As a matter of fact we 
do have working Supervisors in the Portland Plant 
and we stated we could agree that each working 
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Supervisor should be paid at least, 3¢ per hour more 
than any employee directly under his supervision. 

Article 7. We had no objection to Article 7 pro- 
viding the Union would agree to change the word 
‘five’ to ‘‘six’’ which is our present practice. 

Article 8. Section 1—This provision is covered 
by law and is not a subject for agreement. 

Sections 2 and 3—Our objection to both of these 
Sections was that the Company could not agree 
to vest the final decision as to the discharge of 
an employee or as to the physical condition of an 
employee in any third party. We explained that the 
Company desires that the ultimate decision as to 
whether or not an employee shall be discharged 
must remain with the Management. We took the 
same position in regard to the physician selected 
by the Company. 

Article 9. Here we explained that the Com- 
pany’s decision in the matter of layoffs and re- 
hiring is determined by a consideration of many 
factors including seniority, efficiency, ability, adapt- 
ability, promotability, flexibility, age, sex and mari- 
tal status. Therefore, we could not agree to the 
provisions in Article 9. 

Article 10. We had no objection to this article 
providing it, was understood that a vacation would 
not be granted until after a full one year of service. 

Article 11. We stated we had no objection to 
the first and second sentences. We stated we could 
not agree with the third sentence as it appeared 
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to abrogate the Union’s obligation under sentence 
#1. Estabrook and Holmes declared that they would 
not in any event unconditionally agree not to 
strike. They stated they would not agree to give 
up that right entirely. They believe the third sen- 
tence is advisable because then they could not 
strike unless the strike was sanctioned by the Port- 
land Central Labor Council. As we understand it, 
in order to have a strike sanctioned by the Port- 
land Labor Council it is necessary for the Union 
to present their case to the Council showing that 
the members have voted for a strike and a date is 
set for a hearing at which time the emplover may 
come in and state his case. After this hearing the 
Labor Council decides whether or not to sanction 
the strike. 

Before the meeting Mr. Huddleston and I had 
decided that we could express our agreement with 
sentences Nos. 1 and 2 but that we would object 
to sentence No. 3. The conclusion we reached after 
the meeting was that unless we want to insist upon 
an unconditional agreement not to strike there will 
be no harm in agreeing to sentence No. 3. However, 
we did think it advisable to insert in sentence No. 
3 after the words ‘‘by some union”’ the following 
phrase: ‘‘other than Warehousemen’s Union, Local 
#206.’’ Of course, we do not yet have the Union’s 
reaction to this thought. Therefore,J would appre- 
ciate any additional comments you may have in 
regard to Article 11. 
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Article 12. We had no objection to sentence No. 
1. Also we had no objection to sentence No. 2 
except that we could agree to that provision only 
for our full time regular people. We explamed 
that our part time, regular people receive holiday 
pay on a prorata basis whereas temporary people 
are not, paid for holidays. We had no objection to 
the third sentence of Article 12. 

Article 13. Here we went into quite a bit of 
detail to express fully to the Union representatives 
our objections to a Board of Adjustment. In a 
word, our position was that the Company desired 
that the ultimate decision on matters affecting the 
operation of the business should remain in the 
Management. Estabrook stated they would be will- 
ing to withdraw Article 18 as they had received 
some adverse decisions from Adjustment Boards 
recently. In other words, he meant to convey that 
it would be to our advantage to have Article 13 
in the agreement. 

Article 14. Estabrook did not suggest, a term for 
the agreement and I explained that if we could 
agree on the terms then we would submit the matter 
to our Chicago Office where the decision as to 
the term of the agreement, would be made. 

Mr. Estabrook and Mr. Holmes then stated that 
they would lke to consider our position further and 
they were very sorry but they could not meet with 
us any time during the balanee of this week. They 
stated that they had a strike on their hands in the 


vs. Montgomery Ward & Co. 143 


(Testimony of John A. Barr.) 

grocery industry and they hoped to have it settled 
by the end of the week. Mr. Estabrook said he 
would telephone me in Oakland sometime next, week 
and that he would be glad to come to Oakland for 
further discussion. 

Also, Estabrook asked if we could, in the mean- 
time, prepare a written statement of terms which 
would be agreeable to the Company. He expressed 
the belief that we were obligated to submit our 
position in writing. I answered that it would serve 
no purpose for us to submit written terms until 
he could assure us that those terms would be agree- 
able to the Union. Estabrook then said he did not 
know whether or not the terms would be agreeable. 
He said they would have to submit the terms to 
their membership to find out if the members would 
agree. He then repeated his request that we pyre- 
pare an agreement in writing which will be agreeable 
to us. He said then they would have something 
to submit at the meeting of the Union members. 
I again replied that I did not see any point in 
our submitting a written proposal until he could 
assure us definitely that the terms would be agrec- 
able. The meeting then broke up with nothing fur- 
ther being said on this point. 

I would like to submit this for your consideration. 
Do you feel that our obligation to bargain in good 
faith requires that we submit the Company’s posi- 
tion in writing? The question of reasonableness is 
involved here and I have not yet reached a con- 
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clusion in my own mind. There is some argument 
to the effect that if we will state verbally the terms 
which are agreeable to us we should have no objec- 
tion to reducing those terms to writing. This seems 
to be in line with the Court decisions which re- 
quire that an employer is obhgated to sign an 
agreement where he has reached a verbal agree- 
ment with a Union. On the other hand it seems 
that we are perfectly within our rights to say 
that there is no reason to submit our terms in 
writing until we reach a meeting of the minds 
by verbal discussion. It does seem useless to present 
our terms in writing when we are pretty sure thev 
will not be accepted. 

Another point, to consider is the Union’s state- 
ment that they want something in writing to submit 
to their membership and there is a question as 
to whether we are obligated to furnish a written 
statement of terms for that purpose. 

As Estabrook will probably call me next week 
I will appreciate your comments as soon as possible. 
Will you please send a copy of your reply to Mr. 
Huddleston. 

W. B. POWELL, 
Law Department. 
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RESPONDENT’S EXHIBIT No. 20 


Airmail Oakland, California 
Personal & Confidential November 26, 1940 


Mr. John A. Barr 
Law Department 
Chicago, Illinois 


Re: Labor Relations 


This will confirm our telephone conversation of 
this morning. The meeting yesterday was held in 
Mr. Clerin’s office at two p. m. The union repre- 
sentatives were Messrs. Estabrook and Holmes from 
Portland, Towers from Oakland, White, who 1s 
secretary-treasurer of the Western Warehouse 
Council San Francisco, Wood, Cohen (the latter 
two purporting to represent the retail clerks in 
Alameda County) and Nathan who is international 
representative of the retail clerks for Northern 
California. There were three other men who came 
into the meeting late and I did not get their names. 
The company representatives were Messrs. Clerin, 
Jenkins, Cook, Barr and myself. 

The case for the union representatives was pre- 
sented by Mr. White and his statements were just 
about, the same as those contained in the newspaper 
which I sent you. He wound up his speech with an 
ultimatum that unless the company would agree to 
a union shop at Portland they were prepared to 
take joint action against the company in the eleven 
Western states. Mr. Estabrook then suggested he 
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would be glad to fly to Chicago to talk with you, 
if there was some possibility that our policy could 
be changed. At first they insisted we give them a 
reply within twenty-four hours, but later agreed 
to allow us until noon on Thursday, November 28. 
TE will wait until Thursday morning at which time 
IT will call Mr. White in San Francisco and explain 
that vou will be glad to meet with union representa- 
tives in Chicago and listen to their argument, but 
I will not assure him that any change in policy 
is contemplated. If White insists that I state 
whether or not a change in policy is contemplated, 
T will state that as far as I know no change is con- 
templated at the present time. 

After I talked to you I called Mr. Huddleston 
and informed him of developments. Mr. Huddleston 
said he had received word that the Sears plant in 
Seattle has re-opened without an agreement for 
a closed shop having been signed. 

The possibility of picketing presents this ques- 
tion. If picket lines are established before our 
people come to work, some employees, when they 
see the picket line, may think the plant is closed 
and they will hesitate to enter the plant. It seems 
to me that it would be proper for us to have a few 
selected employees standing on the sidewalk to 
answer that question, if it is asked by employees 
coming to work. In other words, the only function 
of those men standing on the sidewalk would be 
that 1f employees asked whether or not the plant 
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was open the reply would be yes. This procedure 
might prevent employees congregating in groups 
around the picket Ime. If employees hesitate to 
enter the building and form groups on the side- 
walk, it is possible a labor orator will Jump on a 
soap box and say a few words on unionism. Of 
course, our representatives on the sidewalk will 
say nothing other than to answer the question as 
to whether the plant is open. 

Also, if there is some labor trouble and news- 
paper reporters come in to see us, I am wondering 
if the company desires any statement to be made 
to the press? Of course, the text of any statement 
we might make would depend on what, fact situation 
developed, but I am wondering if the company 
desires to refuse to make any statement what- 
soever, or if we should make some brief statement 
as to just what situation exists? 

Thank you for your letter of November 22. 

W. B. POWELL, 
Nee 1. 
Law Department 
WBP:RD 
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RiSPONDENT’S EXHIBIT No. 21 
Portland, Dee. 13, 1940 
My. John Barr 
Law Department 
Chicago. 
Re: Labor Relations 

The following is a report of the meeting held in 
My. Huddleston's office at 10:00 A.M. on Friday, 
December 13. 


Present in behalf of the Company were Messrs. 
Huddleston, Barth, Denecke and Powell. Present 
in behalf of the Unions were the following: 


Messrs. Lamber—Retail Clerks Union, Seattle, 

Wash. 

Jack Schlaht—Teamsters Union, Port- 
land 

James Landye—Attorney 

Howard Hicks—Officee Workers Union 

Kugene Allen—EKditor, Labor Press 

red Dixon—Retail Clerks Union 

Max Langford—Retail Clerks Union 

Bill Lamberton—Retail Clerks Union 

Bill Glazier—Warehousemen’s Union, 
Seattle 

Jack Estabrook—Warehousemen’s Union 

Gust Anderson—Secretary, Central La- 
bor Couneil 

Phil Brady—President, Central Labor 
Council 
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Mark Holmes—Warehousemen’s Union, 
Portland 


Also, My. Frank Ashe, Fedexval Coneciliator attended 
the meeting. 

The meeting was opened by a few remarks by 
Mr. Brady, stating that we were all here to find 
some solution to the present difficulty and that he 
would like to know what suggestion the Company 
had to make as a solution to the problem. I rephed 
that I had no suggestion to offer and asked him if 
the Union representatives had decided on a plan or 
a proposal which they would suggest. Mr. Estabrook 
then stated the Unions were particularly concerned 
with the matter of recognition and he asked what 
the Company would be willing to do in that respect. 
We replied that in the case of the Union which he 
represents, the National Labor Relations Board had 
certified his Union as the sole collective bargaining 
agent and, therefore, we had no choice but to recog- 
nize the Warehousemen’s Union as the sole collective 
bargaining agent for the unit defined in the Order 
of Certification. We explained that this was not a 
matter of agreement but was a question of fact 
which had been decided and we would recognize that 
fact. 

Myx. Brady then asked how far we would go in 
recognition of that fact. I stated that the answer 
to his general question would depend on what pro- 
posals were submitted by the Union. We explained 
that wherever a Union represents a majority of 
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our employees im an appropriate bargaining unit, 
we would recognize that Union as the sole collective 
bargaming agent. 

Mr. Estabrook then asked if the Company would 
agree to the closed shop provision in the proposal 
he had previously submitted. We answered that the 
Company's policy had not changed in that respect 
and that we could not agree to a closed shop. He 
then asked if we could agree to a union shop and we 
answered that we could not. Some of the other union 
representatives suggested some modifications of the 
Union shop provision and in each case we rephed 
that we could not agree. 

Then My. Dixon asked if there was any question 
as to recognition of the Retail Clerks. I rephed that 
we had accepted a letter from him with his state- 
ment that his organization represented a majority 
of the employees in our Retail Store and I asked 
him if his Union still claimed to represent a ma- 
jority of the people. He replied that the Union did 
still claim to represent a majority. This is mteresting 
because our Retail Store figures show that approxi- 
mately 71% of the basic organization has been at 
work during the strike. 

Mr. Glazier stated that Sears Roebuck & Co. in 
Seattle had signed a union shop contract to settle 
theix recent strike and he thought we should do the 
same. However, I stated that the union shop provi- 
sions which had been submitted to us thus far were 
not acceptable as we could not agree to them. 

Then Mr. Landye assumed the spokesmanship for 
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the Union representatives and asked what counter- 
proposals the Company had to offer to the proposals 
which had been submitted. He asked if we had any 
ecounter-proposal to the provisions for Union shop. 
I replied that as the Company had a substantial ob- 
jection to a Union shop provision I could not con- 
ceive of any counter-proposal the Company could 
make on that point. He then asked if the Union 
shop provision were omitted would the Company 
agree to the remainder of the proposal which had 
been submitted. I explained that the only proposal 
which had been discussed thoroughly was the pro- 
posal submitted by Mz. Estabrook in behalf of the 
Warehousemen’s Union and poimted out that the 
proposal submitted by Mr. Dixon had not been dis- 
cussed thoroughly because when Mr. Dixon found 
that we could not agree to the union shop clause he 
stated it would not be worth while to discuss the 
remaining clauses. The union shop provision was 
Section 2 so all the remaining sections were never 
discussed with Mr. Dixon. 

Mr. Landye then asked if we would agree to the 
proposal submitted by Mr. Estabrook if the union 
shop clause were omitted. I stated that the Company 
could not agree to the remainder of the proposal as 
the Company had substantial objections to certain 
provisions. Landye then stated that since the Union 
had submitted to us a proposal which was not ac- 
ceptable, it was our duty to submit to the Union a 
proposal which would be acceptable to us. I replied 
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that in our negotiations thus far the Unions had 
submitted proposals to us and that we had no pro- 
posals to submit or any demands to make upon the 
Union. | did state, however, that our proposal or 
demand at present was that the picket lines be 
removed and the employees be allowed to return to 
work, [ added that the Company had no other pro- 
posal to submit nor did the Company intend to 
tnake any other demands on the Union. 

Landye then insisted that we submit some counter- 
proposal in writing. I replied that if the Unions 
(lesired they could consider our statement of the 
Company’s position as counter-proposal for each 
provision. I added that it was my feeling that since 
the Union had submitted a proposal negotiations 
could be best handled by oral conversation which 
is flexible and that I saw no purpose to be served 
by submitting the statement of the Company’s posi- 
tion in writing. Both Landye and Glazier asked that 
we prepare a written counter-proposal and submit 
it to the Unions by 10:00 o’clock the next morning. 
We answered that we had stated the Company’s 
position frankly in regard to each one of the Union’s 
proposals and that we had nothing further to sub- 
mit. Landve stated it was common practice among 
employers to submit a counter-proposal even before 
negotiations were entered into and he thought we 
should adopt that practice. Landye asked us if we 
were willing to write a counter-proposal and I an- 
swered that 1 didn’t feel it was necessary In view 
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of our oral statement of the Company’s position. 
We made it clear that the Company was not making 
any demands upon the Union and Landye replied 
that the Company never would make demands on 
the Union. Then he said ‘‘Will the Company give 
three counter-proposals of your ideas as to what a 
Union agreement should be?’’ He added that we 
should incorporate our ideas as to hours and wages 
in our complete counter-proposal. We stated again 
that 1f we were making demands upon the Union 
we would probably submit a proposal to them but 
that as we are not making demands upon them it 
would not be necessary to submit a proposal m 
writing. 

Landye then asked the direct question ‘‘ Will you 
submit a counter-proposal in writing?’’ to which I 
replied ‘‘No’’. Landye then said ‘‘That’s all I 
wanted to know,’’ and rose from his chair and pre- 
pared to leave. 

Also, Myr. Holmes asked if we would submit to 
him a statement of the Company’s position, in writ- 
ing, for the agreement submitted by Estabrook and 
Tt replied that J thought no purpose would be served 
by so doing. 

The Union representatives broke off negotiations 
and Glazier, Schlaht, Estabrook, Allen, Lamberton 
and Landye got up and walked out of the meeting 
in a huff. The other Union representatives stayed 
behind and shook hands with us before they left. 
The following remarks were made by the Union 
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representatives as they left—M1. Glazier stated 
“I’m going back to Washington and put the whole 
state on the Unfair list’. Jack Schlaht left the 
meeting with the remark ‘‘I guess they want more 
TAN” 

As soon as the Union representatives had left 
My. Ashe asked if he could have a word with Messrs. 
Barth, Huddleston, Denecke and Powell. Mr. Ashe 
wanted to know if there wasn’t some proposal we 
could submit on the matter of recognition. We ex- 
plained again that we did not consider the matter 
of recognition a matter for agreement but that if 
such a clause had any place in an agreement it 
should be in a preliminary ‘‘whereas”’ clause rather 
than a part of an article of agreement. Mr. Ashe 
then started reading from a long list of various 
tvpes of union shop clauses and asked if any of 
those would be acceptable. I asked if he had an 
extra copy of that list and he replied he thought 
he could get one. Mr. Huddleston offered to have 
copies made so three copies were typed up and the 
original returned to Mr. Ashe. 

Mx. Ashe stated that there was no legal obligation 
on the part of the Company to enter into a written 
agreement on the matter of recognition in view of 
the Wagner Act. Also Mr. Ashe said he had checked 
into the question of grievances and he had satisfied 
himself that no grievances had been reported. 

The meeting broke up about 11:30 and Mr. Ashe 
left about, 12:15 Py. 
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At 1:30 P.M. Mr. Ashe called back and suggested 
another meeting at 10:00 o’clock Saturday morning 
in Mr. Huddleston’s office. I replied that we had 
nothing further to subnnit but that if he felt a 
further meeting was advisable we would be glad to 
meet. We stated that we were anxious to cooperate 
with him and asked for his judgment as to the 
desirability of another meeting. He replied that he 
waited to have another meeting before he reported 
to Washington so that he could be sure in his own 
mind that negotiations were absolutely deadlocked. 
We agreed to meet at 10:00 o’clock Saturday morn- 
ing. 


W. B. POWELL 


RESPONDENT’S EXHIBIT No. 22 


Portland, Dec. 14, 1940 
Mr. John Barr: 
Legal Department 
Chicago, I. 
Re: Labor Relations 


This is a report of the meeting in Mr. Huddle- 
ston’s office on Saturday, December 14 at 10:00 A.M. 

Present on behalf of the Company were Messrs. 
Huddleston, Barth, Glassley, Denecke and Powell. 
Mr. Ashe, Federal Coneiliator, attended the meet- 
ing. Present on behalf of the Unions were Messrs. 
Hicks, Allen, Estabrook, Dixon and Langford, 
whose titles are mentioned in my letter of Decem- 
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ber 13 to you. J asked Mr. AHen what group he 
represented and he stated he was President of the 
Office Employee’s Union. 

Mi. Ashe opened the meeting with the question 
as to whether the Company had anything at all in 
the way of a proposal to submit which might pro- 
vide a basis for an agreement. I answered that the 
Company had nothing further to submit at this time 
other than our statement of the Company’s position 
in regard to each one of the proposals which had 
been submitted to us thus far. Also, I added that 
the Company did have a demand to make upon the 
Union and that demand was that the picket line be 
removed and the employees allowed to return to 
work. 

1 stated that vesterday we had replied ‘‘No’’ to 
the question ‘‘ Will vou submit a counter-proposal in 
writing ?’’ I added that the answer was still—No— 
but that we would lke to elaborate on that point. 
I stated that by answering ‘‘No’”’ we did not mean 
to imply that the Company has a policy against 
counter-proposals and that I did not mean the Com- 
pany would never submit a counter-proposal. How- 
ever, we felt that we had nothing further to submit 
at this time other than the statement of the Com- 
pany’s position which they could consider as coun- 
ter-proposals if they chose. 

I stated there might be situations in which a fur- 
ther proposal on the part of the Company would 
be desirable and that if Montgomery Ward was 
running a sweat shop, paying very low wages for 
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a high number of hours each week, the Company 
might feel it advisable to make some counter-pro- 
posal. But, I said, we do not feel that the Company 
is tunning a sweat shop and that I thought the 
Union representatives would agree with that state- 
ment. None of the Union representatives made any 
comment or reply to that statement. 

Mr. Estabrook asked if we would be willing to 
accept the agreement which Sears Roebuck in Se- 
attle had entered into. I rephed that I did not know 
what that agreement contained but from the state- 
ments of Mir. Glazier I undersood the agreement 
contained a provision for a Union shop and, f added, 
if such was the case this Company could not agree. 
No one in the room knew what was in the Seattle 
agreement so that subject was dropped. Allen then 
asked if the Company would be willing to sign an 
agreement which merely sets out the present policies 
and practices. I replied that the question of the 
form of agreement, that is, whether it should be 
verbal or written, is premature at this time. I sug- 
gested that if we could reach an agreement upon 
substantial provisions, then that question should be 
considered. Allen then stated that if we could reach 
agreement would we be willing to sign it. I replied 
that possibly we would but that I thought a dis- 
cussion of that question was premature. 

Messrs. Estabrook and Dixon brought up the mat- 
ter of wages and claimed we were not paying the 
prevailing scale. We disagreed on this point and 
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stated that we felt the Company is paying wages 
equal to or better than wages paid by other local 
emplovers for comparable jobs. 

Mr. Ashe then suggested that we take one of the 
proposals and go through it section by section so all 
of us would understand just what the Company’s 
position is on each point. I answered that if he 
thought such procedure was advisable we would 
cooperate but that the Company’s position had not 
changed since we had gone over the provisions of 
the proposal submitted by Mr. Estabrook. Mr. Esta- 
brook stated his recollection was we had objected 
to every clause in the proposal although he later 
remarked he did remember that we had made no 
objection to some of the provisions. 

Mr. Ashe thought it would be a good idea to get 
a statement of the Company’s position in writing 
so he would know just where we stand. I replied 
it seemed to me the purpose of negotiations were 
best served by oral conversation which is flexible. 
Mr. Ashe suggested and later insisted that we have 
a stenographer in the meeting to take down ver- 
batim everything that was said. We stated such 
procedure would destroy the flexibility of negotia- 
tions and we did not feel it was necessary. Mr. 
Ashe said he would be willing to bring his own 
stenographer so that he himself would have a 
record of just what the Company’s position is. I 
called to his attention the fact that he had attended 
our meeting of last Saturday in the City Hall at 
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Oakland, at which meeting we had stated the Com- 
pany’s position on the provisions of the Union 
proposal. Mr. Ashe replied that he did not remember 
just what was said at that meeting and he felt 
sure the Union representatives did not understand 
just what, the Company’s position is. I stated we did 
not feel the presence of a stenographer would facili- 
tate the discussion and that we would object to such 
procedure. However, I added later that I would 
find out if it was the Company’s desire that steno- 
eraphic notes be taken and JT would call him later 
in the day. 

Mr. Estabrook mentioned that he would not in- 
sist that the Union have a copy of the stenographic 
notes and that he wasn’t interested in having a 
copy for the Union. Estabrook indicated that the 
Union representatives would be willing to come to 
the meeting without a stenographer and merely 
make peneilled notes. 

The meeting adjourned with the understanding 
that we would meet again at 10:00 A. M. Monday 
and the question as to whether we would have 
a stenographer present was left undecided. 

W. B. POWELL. 
W. B. Powell 
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RESPONDENT’S EXHIBIT No. 23 


Portland, Dec. 17, 1940. 
Myr. John A. Barr 
Law Department 
Chicago. 


Re: Labor Relations. 


The followmg is a report of a meeting held in 
Mr. Huddleston’s office at 10:00 A. M. Monday, 
December 16. Present in behalf of the Company 
were Messrs. Huddleston, Barth, Denecke and 
Powell. Mr. Ashe, Federal Conciliator, atttended 
the meeting. Present in behalf of the Unions were 
Messrs. Dixon, Hicks, Allen, Estabrook, Holmes 
and Langford. 

The meeting opened with a request by Mr. Esta- 
brook that we go over the Warehousemen’s pro- 
posal section by section. I mentioned that we had 
gone over the the proposal before and we would 
hke to know if there were some provisions of the 
proposal which the Union felt were essential and 
should be discussed first. Mar. Estabrook stated he 
felt the provision for Union shop was essential. 
I repeated our objection to a Union shop provision 
and asked if Estabrook was willing to withdraw 
the Union’s demands in that respect. He stated 
they were not willing to withdraw their 
demand for a Union shop. We then stated that 
we wondered whether it would be advisable to 
discuss the remaining provisions snice we were 
deadlocked on the question of Union shop. Also, 
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we pointed out that we have substantial objections 
to the seniority clause and to an arbitration clause. 
We explained that the Company does not recognize 
seniority in the sense that the Union uses that 
word. We made the further statement that unless 
the Unions were prepared to withdraw their de- 
mands in regard to Union shop, seniority and 
arbitration, that we questioned the value of a 
discussion of the remaming provisions. 

Mr. Ashe said he thought that poit was well 
taken and he tumed to the Union representatives 
for their reply. The first reply by Estabrook was 
that his Union would not withdraw its demand 
for a Union shop but after a discussion with the 
other Union representatives, the Unions took the 
position that the question as to the withdrawal 
of their demands would have to be submitted to the 
union membership and they stated that they did 
not have authority to withdraw the demands. We 
then asked the Union representatives if there was 
a possibility that their demands for Union shop 
would be withdrawn and Mi. Estabrook said there 
was a possibility. 

With that understanding we proceeded to a dis- 
cussion of the Warehousemen’s proposal, section 
by section. 

Article 1. We stated that the first sentence of 
Article 1 is a question of fact and not a subject 
for agreement. We poimted out that if such a 
statement has any place in the agreement it should 
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be in a preliminary ‘‘whereas”’ clause. The Union 
representatives attempted to reword the first sen- 
tence of Article 1 and we suggested that possibly 
the language of the Order of Certification by the 
National Labor Relations Board would express the 
fact accurately. Mr. Ashe suggested a wording 
somewhat as follows—‘whereas the Warehouse- 
men's Union #206 as certified by the National 
Labor Relations Board as the proper collective 
bargaining agency for a certain unit and the Com- 
pany recognize such Union as the designated bar- 
gaining agent,.. .’’ He asked if we had any objec- 
tions to that statement and we said we thought 
that would be all right. We felt the second sen- 
tence of Article 1 is not a subject for agreement 
and should be left to the uni-lateral decision of 
the Union. 

Article 2. We presented our ojbection to a 
Union shop and again asked if the Warehouse- 
men’s Union was prepared to withdraw this de- 
mand. Estabrook said they were not, but said the 
Union membership might vote to withdraw it at, 
some later date. 

Article 3. Section 1. We stated that the first 
sentence of this section was alright as regard to 
female employees. However, it was objectionable 
as apphed to Male employees. As to the second 
sentence we stated that the week should run from 
Friday through Thursday and if so worded it would 
he agreeable to us. We stated that Seetion 2, first 
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sentence, was open to the same objection as sen- 
tence 1 of Section 1 when applied to Male em- 
ployees. Also, the 8:00 A. M. to 6:00 P. M. phrase 
was objectionable as it was necessary, to give our 
customers the service they demanded, to have some 
people come to work at 5:15 A. M. Also, on oc- 
casions, we desired our people to work after 6:00 
o’clock without being obligated to pay time and a 
half. As to the second sentence of this Section, we 
explained that we pay overtime on a weekly basis 
rather than a daily basis. On this particular sec- 
tion, as well as throughout the meeting, the Union 
usually noted om: objections and passed on with- 
out any argument. 

On Section 3 of Article 3 we stated we had no 
objection to this Section if Saturdays, Washing- 
ton’s Birthday and Armistice Day were eliminated. 
We also objected to the inclusion of Sunday, stat- 
ing that we usually paid time and a half for Sunday 
work but only because such work nearly always 
was over the 40 hour quota of the people involved 
but we did not believe it, possible to agree to pay 
overtime for all Sunday work. 

As to the wage provisions in Article 4, we stated 
that we were unable to make any concessions in the 
matter of wages. We also stated that the Company 
was at, present considering a new plan of classi- 
fication of wages. Some one of the Union repre- 
sentatives asked if the proposed plan included the 
elimination of the bonus system and the paying 
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of a wage based upon the average six months earn- 
ines. We stated that we believed the elimination 
of the bonus system was a possibility under the 
new plan but the details of the plan had not as 
vet been worked out. 

As to the last paragraph of Article 4, we objected 
to the phrase ‘‘for any cause’’ and suggested in its 
place a clause meaning that no reduction should 
be made because of the operation of this agreement. 
As to the last sentence of this paragraph, we ob- 
jected because it provided for a Board of Adjust- 
ment. Estabrook and Dixon stated they were will- 
ing to eliminate the Board of Adjustment as they 
believed it was more favorable to the employer 
than to the employee. However, Mr. Holmes spent 
some time in arguing the desirability of an Ad- 
justment Board. Mr. Ashe tried to tell us that we 
had to accept the Board of Adjustment because 
of the Wagner Act. However, on further discussion 
he admitted that he believed the Board of Adjust- 
ment referred to in this agreement was similar to 
a Grievance Committee. Estabrook clarified him 
on this point. 

Article 5 was unobjectionable if the second sen- 
tence were interpreted in the light of our sug- 
gestion for Section 2, Article 3, that is, figuring 
overtime on a weekly rather than a daily basis. 

We objected to Article 6 on the ground we did 
not believe we employed persons such as_ those 
mentioned. Also, we inquired whether the second 
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sentence of Article 1 did not eliminate such persons 
from the jurisdiction of the Union. Also, we stated 
we could not grant any concessions in the rate of 
pay of these people. 

We stated we had no objection to Article 7 if 
the five were changed to six. 

We objected to Section 1 of Article 8 and a long 
dicussion ensued. Ashe agreed we were bound as 
a matter of law to observe the policy set out in this 
Section and stated he saw no reason for us object- 
ing to its inclusion in an agreement unless we 
merely did not want to give the Union the satis- 
faction of having it there. He also read to us 
similar clauses in other agreements and asked us 
if we would change these other agreements in other 
industries. We stated it was up to those people as 
to what they desired to put in their agreements. 
Then the Union representatives and Ashe argued 
that such a clause should be included because a 
lot of the Union members did not know of a similar 
provision in the Wagner Act. Finally the Union 
agreed to pass to the next, clause. 

We objected to Section 2 of Article 8 because it 
involved the Board of Adjustment and stated that 
it was the philosophy of the Company that in 
order to run the business properly the ultmate de- 
cisions in these matters must fall to the Company 
Management and not to any third party. Our ob- 
jection to Section 3 was based upon the same 
theory. 
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We objected to all of Article 9 because it in- 
volved the seniority rule. 

We had no objection to Article 10 if it was un- 
derstood that there was no right to a vacation 
until the person had been employed one year. 

The first two sentences of Article 11 were un- 
objectionable to us. We objected to the third sen- 
tence on the ground that it seemed contrary to the 
duty assumed by the Union in the first sentence. 
We asked whether the Union was willing to insert 
after ‘‘some union .. .’’ the phrase ‘‘other than 
Warehousemen’s Union, Local 7206’’. Holmes 
stated they objected to such insertion. Holmes also 
stated that while the Warehousemen’s local was a 
member of the Central Labor Couneil, it was not 
always necessary that the Central Labor Council 
sanction every strike by one of its members. When 
asked whether or not the present strike was sanec- 
tioned by the Central Labor Council before it 
began, Holmes rephed that it was. 

The first sentence of Article 12 was not objected 
to by us. The second sentence was unobjectionable 
as to full time employees. We explained that pay 
for holidays for part time employees was prorated. 
The last sentence was unobjectionable except as 
our objections to Section 3 of Article 3. 

We objected to Article 13, reiterating our past 
objections to Boards of Adjustments. 

This finished our discussion of the Warehouse- 
men’s agreement. Estabrook asked how employees 
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now out would be taken back on the payroll. We 
explained they would be taken back without dis- 
crimination because of the fact that thev were 
out. We also informed them that soon we would be 
making the Christmas lay off and there would not 
be jobs available for some of them. We then had 
a brief discussion of Union activity in the plant 
on Company time. Holmes was willing to forego 
Union activity on Company time and property. 

We then turned to the Office Worker’s agree- 
ment. Dixon and Hicks stated they would be will- 
ing to submit one proposal covering the whole Re- 
tail Store as agreed in their letter. They stated 
that the Office Worker's proposal before us was to 
cover only Office Workers in the Mail Order House. 
Hicks, when asked whether he claimed a majority 
of such people, said ‘‘Yes’’ he did, that he had at 
least 70% and when asked, stated he would send 
a letter to us to that effect. We did not state whether 
or not we would accept the letter. He also stated 
he was willing to take any reasonable means to 
convince us he had such a majority. 

In dicussing the Office Worker’ agreement we 
only took up those clauses which were not dealt 
with in the Warehousemen’s agreement and also, as 
requested by the Union representatives, we told 
them which clauses in this agreement we had no 
objection to. 

As to Article 1, we stated that here argument 
over the question as to who was to be in the juris- 
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diction of the Union was not a subject for agree- 
ment but rather something for the uni-lateral de- 
cision of the Union. 

Article 5 was unobjectionable except that the 
second sentence would be open to our repeated 
objection as to which days should be designated as 
Holidays and also it would apply only to full time 
employees. 

Article 6 was alright if it were agreed that the 
Section applied no decrease would be made because 
of the operation of this agreement. 

Article 7 would be agreeable if the ‘‘five’’ were 
changed to ‘‘six’’ days and the ‘‘40th hour’’ changed 
to the ‘*45th hour’’, Also, the 8 hour day was ae- 
ceptable only so far as female employees are con- 
cerned. We passed on from this clause without 
discussing the remaining sentences. 

We objected to Article 9 on the ground that 
basically it was an application of the seniority rule. 

We objected to Article 10 on the ground that we 
have no apprentice classification and we were not 
willing to agree to such provision, no matter what 
such classification was called. 

Article 12 was alright. Article 14 was given a 
very novel interpretation by Mr. Dixon. Mr. Dixon 
stated that as we all knew the birth rate in this 
country was on the decline and that anything which 
could be done to preserve the sacredness of mother- 
hood would be a great achievement and that this 
clause was intended for the benefit of the female 
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employees. We stated that this was a novel clause 
to us and we would like to think it over. Also, 
we gave a brief explanation of the W. E. B. P. 

We had no objection to Article 15 if the 15” 
were changed to ‘‘10”’ and stated that at the present 
time although our rule was ten minute rest periods 
we did not check the time closely and did not 
penalize occasional rests over ten minutes. 

As to Article 16 we asked if this substantially 
is the same as the provision contained in the Na- 
tional Draft Act. Hicks stated he believed it was 
but, did not know whether such provision applied 
to women. Holmes and Hicks stated that in both 
their agreements they would be willing to inecor- 
porate the language of the Draft Act. We stated 
that we certainly intended to observe in substance 
the policy outlined in this Section. 

We then briefly discussed Article 11 and while 
we made no concrete objection to it we did not 
agree to it. It was stated by Hicks that a 5% 
change in the cost of living had not occurred in 
at least a year and a half in Portland. We also 
pointed out that the clause seemed a little one- 
sided because of the last, sentence. 

We then discussed the wage scale in Dixon’s 
proposed agreement for the Retail Clerks and told 
him we could make no concession in this regard. 
At this point in the discussion we asked whether 
they considered this concern a sweat shop. They 
said it wasn’t as bad as some concerns but they 
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definitely believed substandard conditions existed, 
especially in the matter of wages. Dixon stated 
that the seale provided for in this agreement is 
observed by all the ‘‘Specialtv’’ shops down town 
but admitted it was not followed by the Depart- 
ment, Stores. 

He then stated very directly that he too could 
make no concessions In minimum wages because of 
the Charter in hig Union. The minimum wages set 
in his contracts with the Specialty shops could not 
be lowered in any other agreement. 

This finished the discussion of the agreements. 
Ashe stated that the papers had been after him 
for statements as to the issues in this dispute and 
he stated to us what he intended to tell them and 
asked our opinion. In his opinion the issues were 
some form of Union shop, wage increases, some sort 
of an Arbitration Board and Seniority. Then we 
stated that, was substantially correct, however, we 
beheved that seniority should be interpreted. Ashe 
stated he felt seniority should be interpreted as it 
was in the railroad agreement, namely that length 
of service was the only consideration in the laying 
off and rehiring. At first the Union agreed with 
this. Then, however, Estabrook stated that they 
meant seniority to be only a fact in laying off and 
rehiring and that merit and ability could also be 
considered. He admitted this was not the intent of 
the various clauses in the agreements but stated 
that they were willing to consider some such clause 
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in considering merit and ability along with 
seniority. We stated there were other factors be- 
side these three. Then Estabrook stated that after 
we got through adding all of these other factors 
seniority didn’t mean anything. Ashe agreed to 
omit Seniority as one of the issues. 

The meeting disbanded with no plans for a future 
meeting. In the afternoon Ashe called, stating that 
he had been requested by Washington to get us 
together for at least one more meeting and we 
stated that if he believed that advisable we would 
do so, so a meeting was scheduled in Oakland at 
10:00 A. M. on Wednesday, December 18. 

W. B. POWELL, 
A. H. DENECKE. 
A. H. D. 


Redirect Hxamination 

Q. (Mr. Ball) Myx. Barr, in connection with the 
two advertisements mm im the Portland papers, 
which vou stated vou drafted, Respondent’s Tx- 
Pic iieeand 12, did vou at the tinia of drafting 
them believe those statements to be true and cor- 
rect ? 

A. I did, sir, and [| still believe thev are true 
and correct. 

Q. In the course of the responsibilities which 
vou have outlined, have you ever known of any in- 
stanee where wage demands have been made and 
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met by those charged with the responsibility of con- 
ducting the negotiations in connection with the ¢om- 
pany’s pohey which vou have outlined ? 

A. Yes, on several occasions. 

Nie bale Iatoniethatiscall, 

Tie Examiner Bokat: Any vecross, Mr. Landve? 

My. Landve: No. 

Mhoal Examiner Bokat: Mr, Walker? 

Mr. Walker: No. 


Maial Examiner Bokat: The witness is exeused. 


(Witness excused) 


Trial Examiner Bokat: IT understand that Mr. 
Walker has one witness. a Mr. Fullerton, which he 
would like to put on the stand at this time. 

Mir Ball: 7 widerstood that that witnesswaac 1c 
be ealled tomorrow, and T have excused Mr. Me- 
Gowan. Other than that. T would have no objection 
to the ealling of Mr. Fullerton. [5 948 | 

There is always the question of confrontation by 
the party who is charged. Other than that, T would 
have no objection. 

Mr. Walker: My. Fullerton has a job and is now 
working, and that is the reason it would be difficult 
to have him here tomorrow. 

My. Ball: THe was here the first dav or fwo of 
the hearine, was he not? 

My. Walker: 1 think that is correct, but he has 


now a job and is working. 
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Mr. Ball: Under those conditions, I certainly 
would not object, although there is the question of 
confrontation. I will waive any objection to his tes- 
timony being taken now. 

Trial Examiner Bokat: We are now on the 
Board’s case again, the previous witness having 
been taken on out of order. 


ROBERT FULLERTON 


called as a witenss by and on behalf of the Board, 
being first duly sworn, was examined and testified 
as follows: 

Trial Examiner Bokat: Give your name and ad- 
dress to the reporter. 

The Witness: Robert Fullerton. 7325 North 
Wilhams. 

Trial Examiner Bokat: How do vou spell your 
hame. Mr. Fullerton? 

Mr. Fullerton: F-u-l-l-e-r-t-o-n (spelling). 


Direct Examination [549] 
Q. (Mr. Walker) Have you ever been emploved 


by Montgomery Ward ? A, Yes, sit: 
@. When? 
A. Since May of 1935 nntil this last December. 
Q. Until December 7, 1940? A. Yes. 
Q. Dunne the time that vou were emploved 


there. what was vour position ? 
A. J was stock man in Divisions 68 and 85. 
Q. Who was your supervisor? 
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A. My. W. A. McGowan. 

Q. Following December 7, did you have occa- 
sion to meet with Mr. McGowan? 

Ae ess ledack 

Q. Where? A. At my own home. 

Q. How long after December 7 was that? 
Well, I would say it was about the middle of 
the week. 
Following December 7? 
Following December 7. 


mn 


a 


Ore 


What time did he come to your house? 

A. Between 10:00 and 10:30. 

@. Prior to that time had Mr. McGowan been 
to your house ? 

A. He had never been there before, nor has he 
been there [550] since. 

Q. Did vou have a conversation with him at that 
time? A. Yes. 

QO. What wes if? A. Well, he just, 

Mr. Ball: Just a minute. I will object to this 
conversation. It certainly has not been shown that 


anv conversation between these individuals would 
be binding upon the respondent; furthermore, any 
conversation between these individuals would be in- 
competent, irrelevant and immaterial, and would 
not tend to prove or disprove any issues in this case. 

Trial Examiner Bokat: Overruled. You may an- 
swer the question. 

Q. (Mir. Walker, continuing) Just go ahead and 
tell us, Mr. Fullerton, what was said by Mr. Mc- 
Gowan and what you said to him. 
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A. Along about ten o’clock or 10:30, he came 
along and knocked on the door, and he was flutter- 
ing this way (indicating). 

Mr. Ball: J move to strike that remark. 

Trial Examiner Bokat: Yes, it may be stricken. 
IT am sorry the record did not get the motion of the 
hands, indicating ‘‘fluttermg’’. Just go ahead and 
state what was done or said. 

A. (Witness continuing) He came to the door 
and knocked, and IT came to the door, and he asked 
if he was welcome, and I said ‘* Yes, come in.”’ Then 
he said, ‘‘My wife is out here, can she come in, 
too?’’ I said, ‘‘All right.’’ And he goes lugging 
along getting lis wife, and he comes in with a 
couple quarts of beer, [551] and we proceeded,—— 

Mr. Ball: I move to strike that part of the an- 
swer Involving descriptions by the witness, and ask 
that he be instructed to state the facts. 

Trial Examiner Bokat: Well, I assume that is 
the witness’ method of deseription mn explaining 
what took place. You say that Mrs. McGowan came 
in? 

The Witness: Yes. 

Trial Examiner Bokat: He brought her in? 

The Witness: Yes, he brought her in. 

Q. (Mr. Walker, continuing) From that point 
on, what was said by Mr. McGowan and what did 
vou sav ? 

A. Well, he said that he was just making a 
friendly eall, coming around, and then we talked 
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about a few more or less inconsequential things, 
and then he said he was doing that with all of the 
follows that he felt he could trust. 

Mr. Ball: I have a standing objection ? 

Trial Examiner Bokat: Yes. The record will 

show that you have a standing objection. 
A. (Witness continuing) So he said that he 
was coming around to each and every one that he 
fieured he could trust, that was working on the 
floor, in order to get them back to work, and to tell 
them that if they were not there by a certain date, 
they would have to have their jobs refilled. 

Trial Examiner Bokat: Were you on strike diur- 
ing this [552] time? 

The Witness: Well, I didn’t go through the 
picket line. 

Trial Examiner Bokat: It has been testified that 
the strike started December 7? 

The Witness: Yes. 

Trial Examiner Bokat: Did you return that 
week ? 

The Witness: I did not. 

Trial Examiner Bokat: Were you working the 
day that Mr. McGowan came to vour house ? 

The Witness: No. 

Trial Examiner Bokat: Proceed. 

Q. (Mr. Walker, continuing) When Mr. Mce- 
Gowan said that your places, or the places of those 
would be filled who did not return to work, did vou 
say anything to that? 
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A. Sure. I said I was not going back to work as 
long as the picket line was there. 

Q. Will you repeat that, please? 

A. I said I wouldn’t go back to work as long 
as the picket line was around the store. 

Q. Did Mr. McGowan say anything after that? 

A. No, he didn’t say anything along that line, 
because he had been my employer long enough to 
know that when [ made up my mind to do some- 
thing, he wouldn't put up any argument for to,—— 

Q. Was anything said by My. MeGowan about 
the union during that conversation ? [553] 

A. Well, he said that Montgomery Ward would 
never go union, that if if did, they would lock the 
door. 

Q. Now, about how Jong did that conversation 
with Mr. MeGowan last ? 

A. Oh, he was there, maybe, about three-quar- 
ters of an hour, T imagine. 

Trial Kxaminer Bokat: Did vou sav he was there 
about three-quarters of an hour? 

The Witness: Maybe about three-quarters of an 
hour; three-quarters to an bour. 

Q. (Mr. Walker, continuing) Have you related 
evervthing that vou can reeall that was said at that 
conversation ? 

A. Well, I told him as long as there was a picket 
line around there. T wouldn't go to work. T told him 
T didn’t have any other job. but that T would find 
one, and then he said that if T wanted a recommen- 
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dation, for to let him know, that he would give me 
a verbal recommendation over the telephone, but he 
wouldn’t put it down in writing. 

Q. How did Mr. McGowan happen to make that 
comment ? 

A. We were just talking about it. 

Q. How did that meeting with Mr. MeGowan 
end? A. How did it end? 

Q. How did that meeting with Mr. McGowan 
end ? 

A. He just said there wasn’t any use for him 
to stay any longer, so he went home. [554] 

Q. Did he say anything before he left? Did he 
say anything to von? 

A. Well, he invited us out to his open house 
for New Year’s. 

Mr. Walker: That is all. 


Cross Examination 

Q. (Mr. Ball) Did you have some conversation 
at that time, that evening, about casting™ flies for 
bait ? 

A. Oh, my wife was working where they make 
them, and I showed him some that she made. 

Q. You had a rather friendly discussion about 
that ? Ne Y es, 

Q. You had told Mr. McGowan about this he- 
fore, had vou not ? A. No, I had not. 

Mire all: SAuhat is.all. 

Trial Examiner Bokat: The witness is excused. 


(Witness excused) 
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Trial Examiner Bokat: Are there any further 
witnesses on the part of the Board, Mr. Walker? 

Mr. Walker: I have no further witnesses, Mv. 
Examiner. At this time, I move to amend the com- 
plaint by interlineation, inserting in paragraph 7, 
on page 3 thereof, the last line, the words ‘‘handling 
or’ between the word ‘‘in”’ and the word ‘‘selling’’. 

Trial Examiner Bokat: How would that read, 
now ? 

Mr. Walker: ‘‘In handling or selling’. 

Trial Examiner Bokat: May T suggest to Board's 
eounsel that [555] the motion to amend the com- 
plaint with regard to the aprpopriateness of the unit 
as contended for by the union and as testified to 
by Mr. Dixon would not cover, it seems to me, that 
phrase. That is, it wouldn’t cover the phrase which 
vou have just used in moving to amend the com- 
plaint. I just thought, if vou so desired, you might 
think it over and come in tomorrow morning with a 
more specific unit contended for by the union. 

Mr. Walker: That will be all right. Then, with 
the exception of that matter, and the matter of pro- 
ducing the compilation of the Clerks’ representation 
in the unit, I rest. 

Trial Examiner Bokat: You rest? 

My. Walker: Yes. 

Trial Examiner Bokat: The Board rests, with 
that exception ? 

Mr. Walker: Yes. 

Trial Examiner Bokat: I am not going to rule 
on vour motion to amend. [T will consider it with- 
drawn. 


780 Nat’! Labor Relations Board 


Mr. Ball: I was just going to say, that I am 
going to defer the making of a motion to dismiss the 
complaint until after the conclusion of the testi- 
mony; without waiving any rights, of course. 

Trial Examiner Bokat: That is perfectly all 
right. I will at this time recess the hearing until 
9:30 tomorrow morning. 

(At 10:05 p.m. April 16, 1941, hearing ad- 
journed to 9:30 a.m. April 17, 1941, same 
place.) [556] 


Trial Examiner Bokat: The hearing will come 
to order. 

Mr. Ball: It is stipulated by and between the 
parties that the Respondent has furnished a list of 
all employees in its retail store on its payroll on 
December 5, 1940, and that the number of employees 
on the payroll of the respondent’s retail store at 
Portland subsequent to November Ist at no time 
exceeded the number on this payroll, and that this 
payroll may be introduced in evidence as Board’s 
Exinbit 18. The number of employees on this pay- 
roll, Board’s Exhibit 13, is 418, and includes the 
manager and all supervisory employees, these par- 
ties being so identified on the exhibit. . 

The Witness Dixon would testify that of the 418 
employees designated on Board’s Exhibit 13, 217 
were eligible for membership in the Retail Clerks’ 
Union, and are those classifications of employees who 
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fall within the unit which the Retail Clerks’ Union 
claims to be appropriate in this proceeding. 

That up to and including December 6, 1940, the 
Retail Clerks’ Union had received signed applheca- 
tions for membership from 142 of these 217 employ- 
ees, and subsequent to December 7, received signed 
apphieations from 46 of the said 217 employees. That 
the Retail Clerks’ Union has, in addition to these 
142 
not listed on the payroll Board’s Exhibit 13, whose 


, signed appheations from 44 employees who are 
applications were received prior to that date. [561] 

It is further stipulated by and between the par- 
ties, that these are employees who had been on the 
payroll of Montgomery Ward at some time subse- 
quent to May, 1940 and pnor to December 5, 1940. 

It is stipulated that the witness Dixon would tes- 
tify that at all times subsequent to August 6, 1940, 
the Retail Clerks’ Union has had signed applications 
from a majority of those employees of the Retail 
Store of the Respondent at Portland which fall 
within the classifications of the 217 emplovees listed 
on Board’s Exhibit 13, which the witness Dixon 
claims would be eligible for membership in the Re- 
tail Clerks’ Union. 

It is stipulated and agreed that of the 142 em- 
ployvees who had applied for membership in the Re- 
tail Clerks’ Union prior to December 7, 7 have 
not at any time gone on strike. 

And it is further agreed that the applications 
mentioned above, received by the Union subsequent 
to December 5, represent employees who had not 
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designated the Union prior to December 5, but who 
did go on strike and did make such designation 
after that date. 

Trial Examiner Bokat: Is it so stipulated ? 

Mr. Ball: It is so stipulated. 

Trial Examiner Bokat: Is it so stipulated, Mr. 
Walker? 

Mr. Walker: Yes. [562] 

Trial Examiner Bokat: I, would like to have the 
record show clearly the purpose of the stipulation. 

This has been done, as I understand it, in the 
spitit of cooperation, to save time. Mr. Dixon, a 
representative of the Retail Clerks’ Union, has pro- 
duced in the hearing room, all of the signed desig- 
nations and applications for membership in the Re- 
tail Clerks’ Union; is that correct, Mr. Dixon? 

Mr. Dixon: That is correct. 

Trial Examiner Bokat: That you have all here, 
and they are available to check by any of the parties 
who desire to look at them; is that correct ? 

Mr. Dixon: That is correct. 

Trial Examiner Bokat: You have already checked 
the designations as against the payroll of December 
5, 1940, supplied by the respondent to the Board. 

Mr. Dixon: On that payroll, yes, but I think it 
needs some explanation. 

Trial Examiner Bokat: Does the payroll show 
that you represent the majority that you contend 
for at all times since August 6, 1940? Off the record. 

(Discussion off the record) 
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Trial Examiner Bokat: The answer to that ques- 
tion is ‘‘yes’’? 

Mr. Dixon: Yes. 

Mr. Ball: The Respondent is not questioning the 
fact that the applications produced in court by Mr. 
Dixon were really [563] received by the Union and 
represent the parties whose names appear on the 
applheations. 

Trial Examiner Bokat: As I understand it, My. 
Ball, your objection goes to the appropriateness of 
the unit, and not as to the fact as to whether or not 
the union has a majority in the unit they claim? 

Mr. Ball: Our position is that we do not know, 
and it has not been proven that the union spoke for 
a majority of the employees in the appropriate unit. 

Trial Examiner Bokat: All right. 

Mr. Ball: Comes now the Respondent and moves 
to strike out the answer of the witness Estabrook 
reading ‘‘One of the most important reasons is that 
the membership got tired of Montgomery Ward stall- 
ing us around’’, which appears on page 143 of the 
record, on the ground that it states a conclusion 
and opinion of the witness, and does not establish 
any facts which have any probative effect, and 
doesn’t tend to prove or disprove any issues in this 
case, and relates to a state of mind. 

Mr. Walker: May I be heard on that? 

Trial Examiner Bokat: Of course, you are lifting 
the sentence out of the context, with which I am not 
famihar. 

Mr. Ball: I am perfectly willing to let the Exam- 
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iner defer his ruling, so long as the Examiner rules 
before the Board has rested its case. 

Trial Examiner Bokat: Doesn’t the record show 
that you have made an objection to that particular 
question? [564] 

Mr. Ball: I don’t know whether it shows at that 
particular point or not. It is not so indicated on the 
record that I made any specific objection to that 
answer. 

Trial Examiner Bokat: Inasmuch as the answer 
to which the motion is directed appears to be one 
of the reasons why the membership of the Ware- 
housemen’s Union struck the plant of the respond- 
ent, I will deny the motion. 

My. Ball: I think that is all I have at this point. 

Trial Examiner Bokat: Off the record. 

(Discussion off the record) 

Mr. Walker: With exception of the motion to 
amend paragraph 7 of the complaint, the Board 
rests. 

Mr. Ball: At this time, the Respondent asks leave 
of the Examiner to reserve the right and privilege 
to file a motion to dismiss at the close of the case, 
said motion to be directed at the evidence given at 
this point, as well as the evidence at the conclusion 
of the case. 

Trial Examimer Bokat: Very well. 

Mr. Ball: Mr. McGowan. 
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previously sworn, was called as a witness by and on 
behalf of the Respondent, and further testified as 
follows: 

Trial Examiner Bokat: You have been previously 
sworn ? 

The Witness: Yes. 

Trial Examiner Bokat: Give your full name to 
the reporter. [565] 

The Witness: W. A. McGowan. 


Direct Examination 

Q. (Mx. Ball) You were in the court room ves- 
terdavy when Mr. Hough testified ? A. Yes. 

Q. Will you tell the Examiner and the reporter 
and me what conversations you may have had with 
Mr. Hough in the week subsequent to the strike at 
Montgomery Ward last December 7? 

A. On Wednesday night, following the trouble 
on Saturday, | came home from my work, and Mr. 
Hough and Mr. Long and Mrs. Long were waiting 
for me. The question was put to me by both Mr. 
Long and My. Hough as to what they should do 
about returning to work. 

I told them at that time that I could not help 
them come to any decision at all, that they would 
have to make that decision themselves. 

Q. Will vou proceed to tell the course of the con- 
versation in the meeting that night, who was pres- 
ent, what you said, what they said, what you did, 
what you talked about, how long it lasted ? 
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A. Well, we talked about the work at Ward’s; 
we talked about the war; we talked about the kids 
and their personal things. I asked them if they 
would like to have a drink, and they said ‘‘yes’’; 
and I had a little left in a small bottle, and then, 
later in the evening, I asked them if they would care 
to have another [566] drink, and they said ‘‘yes’’, 
and T asked Mr. Long if he would take me down- 
town and I would get another bottle. So Mr. Long 
and Mr. Hough and I proceeded to get another 
bottle, and we came back. Mrs. Long didn’t drink 
hard liquor, so, on the way back, we got a bottle 
of heer. 

We sat around and talked about several different 
things, as vou do in an evening that way, and my 
wife suggested that she would make a lunch for 
them. And it came out that she was short of bread. 
She asked me to go to the grocery store to get a 
loaf of bread, and Mr. Hough said there was no 
reason why I should go, as he had bread in his ear. 
So it came out, someone asked him why he had 
bread in the car, and he said that he was short of 
money and had been out selling bread. 

So he brought the bread in, and my wife fixed 
a lunch, and a httle after that Mr. Long and Mr. 
Hough left. 

Q. Had you gone to Mr. Hough’s home that day 
and asked him to call that evening? 

A. No, sir; Mr. Hough ealled at the house, and 
I was at work. My wife so informed me, and told 
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me that she told him. Anyway, he contacted me at 
work and said that he would hke to get in touch 
with me. I said to come to the store or to my house, 
and then he asked for my number, and I gave it to 
him. 

Q. What, to the best of your recollection, did he 
say to you about coming back to work? [567] 

A. Well, he couldn’t make up his own mind what 
to do, and he wanted me to express my opinion of 
What he should do. 

Q. What did you say to him ? 

A. I told him, under the circumstances, it was 
impossible for me to help him arrive at his decision, 
and that was one thine he would have to do for 
himself. 

Q. Did vou suggest to him that he could come 
around the back way and thus avoid going through 
the picket hne? 

A. No; that was not brought up that evening 
at all. 

Q. Did you have occasion to have another con- 
versation with Mr. Hough ? 

A. Yes. Mr. Hough came to my house on Fri- 
day night of the same week. 

Q. Who was present? 

A. Mr. Hough, Mr. Long and myself. Mr. Hough 
and Mr. Long arrived at approximately the same 
time; it could not have been over three minutes dif- 
ference. 

Q. Was anybody else present ? 
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A. My wife was there. 

@. What was the course of the conversation on 
Briday ? 

A. The same thing came up again, that they 
eouldn't make up their minds. 

Q. By ‘‘they’’, whom do you mean? 

A. Mr. Long and Mr. Hough. 

Q. What else was said at that time? 

A. The subject was brought up that they had 
been told that [568] the Spokane warehouse had 
been picketed, and they wanted to know if I knew 
about it, and I told them ‘‘no’’. It was also brought 
out that they wanted to know, and I told them that, 
if 1 personally wanted to know, I would buy some 
gas and drive over there and find out. 

Q. What was said to that? 

A. As far as I know, I don’t recall. 

Q. Did you, on this Friday evening, discuss or 
have any conversation about going through the 
picket line? A. Yes. 

OmewWihat wast? 

A. It came out,—I know that I brought it out 
in this respect, that Jack Walker and a few of the 
boys were driving into the parking lot and coming 
to the plant that way. I personally said that I 
wouldn't go that way; that I would walk up the 
ramp to the second floor ? 

Q. By the ‘‘ramp’’, what do you mean? 

A, The employees’ entrance. It is a ramp that 
goes up to the second floor, which goes over the 
railroad track. 
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Q. Would that or would that not be going 
through the picket hne? 

A. That would be going through the picket line. 

Q. And did you mention anyone who had taken 
that course ? 

A. Yes, I told them that IT had watched Myr. 
Cereghino come up the front ramp. [569] 

Q. Did you make any statement at any time about 
what you thought the position of Montgomery Ward 
would be in the strike? 

A. The only statement I made was this, that [ 
didn’t think,—that was my own personal opinion, 
—that there would ever be a closed shop. 

Q. Do you, in fact, have a contract with Mont- 
gomery Ward? A. No, sir. 

Q. Did you ever make a statement that you had 
a contract that would permit you to go elsewhere if 
the Portland plant were closed ? AD Now sir. 

Q. And you make that statement here un- 
der oath? A. Yes. 

Q. Were you ever instructed by anv officer of 
Montgomery Ward to urge any employee who was 
not at work to come back to work through the 
picket line? A. No, sir. 

Q. Were you ever instructed in any way at all 
about what you were to say to employees about com- 
ing back to work? 

A. Yes, I have been instructed several times that 
if and when any employee was to come to me and 
ask me for any advice pertaining to the joining or 


790 Nat’l Labor Relations Board 


(Testunony of W. A. MeGowan.) 

not joing of any association whatsoever, that I 
was to tell them that I could not give them any in- 
formation whatsoever. 

Q. Have you or have you not carried out those 
instructions? [570] 

A. Ihave carried them out. 

Q. Approximately how many men and women in 
Montgomery Ward hold positions of responsibility 
comparable to you? 

A. I would say 35 or 40. 

Mr. Ball: Your witness. 


Cross Examination 

Q. (Mr. Walker) Were all the 35 or 40 at the 
meeting at which vou received Respondent’s Exhibit 
No. 7? A. Not the 40, no. 

Q. Were there 35 there? A. No. 

@. Who was there? 

A. It was just the other men in the same capacity 
I have that were under the jurisdiction of Mr. Rob- 
inson. 

Q. How many would that be? A. Eight. 

Q. Did they all receive similar papers? 

A. Similar instructions. 

@. And did they all carry out the calls the same 
as you did? A. That I cannot say. 

Trial Examiner Bokat: They received instruc- 
tions similar to yours? 

The Witness: They received instructions. 

Trial Examiner Bokat: Suppose an employee 
didn’t have a telephone number? [571] 
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The Witness: Suppose he didn’t have a telephone 
number? What do you mean? 

Trial Examiner Bokat: Were there any employ- 
ees who didn’t have telephone numbers, who worked 
for you? 

The Witness: Yes. 

Trial Examiner Bokat: Did vou receive any in- 
structions with regard to those employees who had 
no telephone numbers ? 

The Witness: No instructions were given as to 
that. 

Trial Examiner Bokat: Do you know whether or 
not Mr. Hough had a telephone ? 

The Witness: No. 

Trial Examiner Bokat: Do you recall whether or 
not you telephoned Mr. Hough? 

The Witness: I did not telephone Mr. Hough. 

Trial Examiner Bokat: Did you visit his house? 

The Witness: No. 

Trial Examiner Bokat: Did you visit the homes 
of any people that did not have telephone numbers 
and tell them the same thing that you were supposed 
to tell them over the telephone? 

The Witness: No. 

Q. (Mr. Walker, continuing) Do you know if 
Mx. Fullerton had a telephone? 

A. No, he was not on my list. 

Q. Was Jack Walker working at the plant at 
the time that you [572] talked to Mr. Hough and 
Mr. Long on Friday? BN SES. 
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Q. How long had he been working after De- 
cemher 7? A. That I couldn’t say, offhand. 

@. When did he start to work? 

A. With respect to the Friday that he talked 
with me? 

Q. With respect to the Friday that you talked 
with Mr. Hough and Mr. Long? 

A. Well, I couldn’t give you any definite answer. 
I would like to look at the records. 

Q. What is your best recollection now? 

A. What is my recollection ? 

Q. Did he show up on Monday following the Sat- 
urday, December 7? 

A. No, I think he showed up,—I think, now, 

QO. Yes, 

Mr. Ball: I will object to that, Mr. Examiner. 
That is hardly proper cross examination. It does 
not relate the matters gone into at this time. 

Trial Examiner Bokat: I will let it stand at this 
time. 

Q. (Mi. Walker, continuing) When was it that 
he showed up? 


A. I think that it was on Tuesday. 

(. Had you contacted Jack Walker? 

A. No, sir. 

Q. By telephone? A. Novysiity [573] 

OE aapeusonal call? 

Mr. Ball: It is understood that T am objecting 
to this as not proper cross examination, Mr. Ex- 
amimer? 
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Trial Examiner Bokat: JT understand; overruled. 
Mr. Ball: Not relating to matters gone into on 


direct. 
Q. (Mr. Walker, continuing) Did you make a 
personal call? Ae ING Sine. 


Trial Examiner Bokat: Off the record. 

(Discussion off the reeord) [574] 

Q. (Mr. Walker continuing) Where does Mr. 
Walker work ? 

A. He works for me at Montgomery Ward and 
Company. 

Mr, Walker: ‘That is all. 


Redirect Examination 

Q. (Mr. Ball) My. McGowan, did you have any 
conversation with Mr. Tough on those two evenings 
that were not in the presence of Mr. Long? 

A. No. The conversation I could have had with 
him couldn’t have been more than two or three 
minutes at the most. 

Q. Do you recall whether or not Mr. Long was 
present through all the two meetings that vou have 
described ? 

A. Yes: because they both left together both 


evenings. 
Q. Were vou in the court room vesterday when 
Mrs. Blackburn testified ? A. Yes, su 


OQ) What is the fact as to whether or not vou 
received a telephone call from Mrs. Blackburn ? 

A. I did not, and have never, talked to Mrs. 
Blackburn over the telephone, after December 6th. 
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Q@. Did you hear, in any manner, of any eall 
Mrs. Blackburn made for you to the apartment ask- 
ing for you? 

A. Yes, I was notified on Tuesday morning that 
Mrs. Blackburn had ealled Monday and said she 
would be unable to come to work. 

Q. Who reported that to von? 

A. Allan Murphy. [575] 

Q. You had no discussion at all with Mrs. Blaek- 
burn about that call? A. That is right. 

Q. You know Mr. Fullerton? A. Yes. 

Q. Do you recall any occasions you may have 
had to go to Mx. Fillerton’s home ? 

Be. Lodo. 

@. How many times had you gone to My. Fuller- 
ton’s home ? A. Two or three times. 

Trial Examiner Bokat: How many? 

The Witness: Two or three times. 

Q. (Mr. Ball continuing) Were those prior to 
December 7th or subsequent to December 7th? 

A. Prior. 

Q. Do you reeall, did you go to his home subse- 
quent to December 7th? A. Yes. 

@. Tell us about that incident. 

A. My wife and I went to Mr. Fullerton’s house, 
—vwwe took along a bottle of beer,—and we went in, 
and Atv. and Mis. Fullerton were there, and we 
talked and drank the hottle of beer. Then Mrs. 
Fullerton was talking about a hobby that she had, 
about the making of fishing flies during her odd mo- 
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ments at home after work. She brought those out 
and showed them to [576] us. Then we went in the 
front room and my wife sat down at the piano and 
tried, as usual, to play. Then,—I can’t distinctly 
recall if Mx. Fullerton or Mrs. Fullerton sat down 
and did play the piano, and we sang three or four 
songs. Then after that, we went in the kitchen 
again, and there was one or two more bottles of beer 
opened and we sat around there and talked. Then 
the conversation come up about the difficulty we 
were having over there at the company, and Mr. 
Fullerton said he wouldn't go back agaim ever, that 
he would never work like he had worked. And TI 
told him that T hadn‘t come over there to argue with 
him about his work or my work, [I had come over to 
visit, as I had before, and that I didn’t want to 
stay there and argue with lnm about it,—because 
it would have ended in an argument. I told the wife 
to get her hat and coat, that we were going to leave, 


which we did. 

Q. Did vou ever, at any time, make any state- 
ment to Mr. Fullerton, or anybody else, that Mont- 
gomery Ward would never go union ? 

A. No, sit. The only statement that I had ever 
made to anyone was that I didn’t think that they 
would go for a closed shop. 

Q. How did it happen that von went to Mr. 
Fullerton’s house that night? 

A. Just driving around. 
Q. Had you ever driven around to the homes of 
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those who worked [577] for you prior to Decem- 
ber 7th? 

Mr. Walker: Just a minute. Object to that as 
incompetent, irrelevant, and immaterial. 

Trial Examiner Bokat: Overruled. 

The Witness: Yes. 

Q. (Mr. Ball continuing) On what occasions ? 

A. On numerous occasions I have been out 
driving and go by the house of one of the boys who 
worked for me, and IT have dropped in and chatted 
with them; I have had numerous of them over to 
the house, they dropped in on me. I have been to 
their houses on parties, and they have been over to 
my house on parties. 

@. What is the fact as to whether or not on the 
evening vou came to see Mr, Fullerton, vou had 
been out trving to get employees to come back to 
work ? *x, No, I had not. 


Mr. Ball: Your witness. 


Recross Examination 

Q. (Mr. Walker) Normally, on Saturdays, how 
long did vou work ? 

Mi. Ball: What was the question? 

Trial Examiner Bokat: Read the question, Mr. 
Reporter. 

(Whereupon the last question was read aloud by 
the reporter as above recorded.) 

A. At the present time T get off around 2 0’clock 
in the after- [578] noon. 
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Q. Well, what do you mean, at the present time ? 
Has there been some change? 

A. There has been some change since that time. 

Q. In December, 1940, what time did your usual 
shift end? 

A. Between 5 and 6,—sometimes a little later. 

@. Sometimes you would have to work later in 
the evening? 

A. That is right. In other words, preparing for 
the Chiistmas rush. 

Q. You testified before that you worked Sundays 
every now and then? A hat is mish. 

Q. And that is usually in anticipation of a sea- 
sohal upswing ? a, INE 1S een. 

Q. You usnally worked Saturday evenings dur- 
ing those periods, also? 

A. On some oceasions, ves. 

Q. Where were you on the evening of Saturday, 
December 7th? Working at the store? 

A. No. 

Q. IJ mean, a little bit later than usual? 

Meal Well, 1 snbmit thai was the day of 
the strike, and I rather imagine there was a great 
deal of turmoil. 

The Witness: I think it was a little later: I 
can’t say for sure. [579] 

Q. (Mr. Walker continuing) Probably that night 
you had staved there until about 8 or 8:30? 

A. J ean’t say definitely what time T did get off. 

Q. That would sound reasonable, would it? 
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Yes. 

As your best recollection ? A. Uh huh. 
What is Mr. Murphy’s position ? 

At that time? 

Yes. 

He was working for me, as correction clerk. 
Mr. Ball: May I make a statement for the rec- 


i 


ord? Mi. Murphy is here in the court room. 

Mie Walker Oh, 

Mr. Ball: Tf Mr. Walker wants to question him 
mM aly way. 

Q. (Mr. Walker continuing) Did I understand 
now, correct me if I am wrong im this, 


you to say, 
—<did you testify that you had been to Mr. Fuller- 
ton’s home since that time that you and your wife 
called at his house and vou talked about flies? 

A. No. I have never been back there since. 

Q. I see. Now, were either of the Fullertons 
home on these two or three occasions before the 
7th? A. I beg your pardon, what was that? 

Trial Examiner Bokat: Read the question back. 

(Whereupon the question referred to was read 
aloud by the [580] reporter as above recorded.) 

A. Yes. His wife and he were home one time, 
and My. Fullerton was home another time. 

Mr. Walker: I am sorry. I didn’t get that an- 
swer. 

A. Isay, Yes. Mr. and Mrs. Fullerton were home 
one time, and Mr. Fullerton was home the other. 

Q. About when was the first occasion, with re- 
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spect to December 7th? Do you understand the 
question ? 

Mr. Ball: The witness testified he only went once 
after December 7th; and he went a few times be- 
fore that. 

Trial Examiner Bokat: No, no; he didn’t tes- 
tify to that. I don’t remember he went after,—oh, 
yes, once, after the 7th. 

The Witness: Once after the 7th and a couple 
of times before. 

Trial Examiner Bokat: Now, My. Walker wants 
to know when it was, before the last visit, that he 
had dropped in at Mr. Fullerton’s house. 

The Witness: That is verv hard to give a defi- 
nite time on that. It was in,—I am sure that one 
of the visits was about two months before; and the 
other was around four or five months previous to 
that. 

Q. Now, on the call that vou made at the house 
about four or five months previous to December, 
December 7th, who received vou that time? [581] 

A. Mr. Fullerton. 

Q. Just he alone? ies. 

Q. About what time of day did you come out 
there? 

A. I would say it was about 7 or 7:30. 

Q. Did vou bring anything with you that time? 

A. Thave it with me all the time. I have a bottle 
of beer, as usual, on my ealls. 

Q. About how long did that visit last ? 
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A. About fifteen minutes, I would say off-hand. 
Mrs. Fullerton wasn’t home. 

Q@. You didn’t get the beer opened up that time? 

A. I stepped up to the door, as far as I can say, 
and we stayed there at the door. I didn’t go in 
because I found out Mrs. Fullerton wasn’t there. 
We talked shop for a while, and then T left. 

Q. Now what took place at the occasion about 
two months before December 7th ? 

A. Well, my wife and I went to the house; I 
would say we were there for half an hour or so. 

Q. About what time of the day did you come to 
the house? 
Around 8 o’clock, ET would say. 8 or 8:30. 
Did you bring anything with you that time? 
No. 
And did you have a talk? [582] 

A. Yes. Just the usual shop talk. The women 
talked together. 

Q. What do vou mean ‘‘shop talk’’? 


OPo> 


A. Well, about the work; how it was going. 


Q. Anvthing else? A. No. 
Q. Can vou tell me anything else you talked 
about at that time? Ae On lectin 


(). Can von tell me anything else about the shop 
talk? 

A. No. Just the usual, how the work was going, 
what needed to be done. 

Q. What do vou mean by that? 

A. Qh, the condition of the floor, what we were 
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trying to do, and everything else. Just a regular 
eabfest. 

Q. When did you first start going around and 
calling on the employees who worked under vou? 

A. I have done that ever since I have worked at 
Montgomery Ward as a supervisor. 

Q. Prior to July, 1940, had you made it a regu- 
lar practice to eall on all of the persons who worked 


under vou? A. No. 
Q. Now, did von know Donald Sipe? 
A. Yes. 


Q. Did he work under you? 

A. Yes, sir. 

Q. Did you know that any of the employees in 
your department [583] were being organized into 
a union ? A. Vid I know? 

Q. Yes. A. I didn’t know. 

Mr. Ball: Well, I again question whether this 
has anything to do with the issues of this case. 

Trial Examiner Bokat: I will let it stand, sub- 
ject to some connection, at this time. IT don’t know. 
T will listen a while. 

@. (Mr. Walker continuing) Now, what was 
the witness’ answer? 

A. I did not actually know. 

Q. I see. 

Trial Examiner Bokat: You heard it by rumor, 
T suppose? 

The Witness: That is right. 
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Trial Examiner Bokat: That they were joining 
a union ? 

Q. (Mr. Walker continuing) About when did 
vou first learn that? 

A. Well, that was flying around out there for a 
year OF favo. 

Q. Since last summer? A. Yes. 

@. The summer of 1940? 

A. That is right; ves. 

Q. Did vou cause, or order, Mr. Sipe to go down 
and be interviewed by Mr. Huddleston around in 
July, 1940? A. No, sir. [584] 

Q. Do you reeall the occasion of Mr. Sipe pass- 
ing out appheation cards for membership in Loeal 
206, Warehousemen’s Union, on your floor around 
July, 1940? 

Mr. Ball: I object to this; it is getting into en- 
tively different matter, and it has nothing to do 
with the Board’s case whatsoever. It is unduly 
burdening this record. 

Trial Examiner Bokat: I will have to say, My. 
Watker,—TI mean this testimony might throw some 
hight on so-called ‘‘various other aects’’, but T think 
it is something of which the respondent has no 
notice; it is something that you didn’t indicate to 
Mr. Ball at the time vou told him what vou intended 
to put in. [ believe, for that reason, T will have to 
sustain the objection. If vou are going to ¢o into 
a matter relating to an employee being questioned 
at the time he was distributing application blanks 
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for the union,—I think it is rather late to go into 
it. We might continue here for days if you are 
going to pick up little bits of evidence that you feel 
might throw some light on alleged unfair labor 
practice of the respondent. I don’t think it is fair 
to the respondent. I will have to sustain the objec- 
tion. 

Mr. Walker: Would you read my question, please. 

(Whereupon the question was read aloud by the 
reporter as above recorded.) 

Trial Examiner Bokat: Don’t misunderstand me, 
please. I don’t sav that the testimony is Icompe- 
tent: it may be very [585] competent; but it is not 
within the issues framed by this complaint. 

Mr. Walker: Well, in order to save time, then, 
may I make an offer of proof? 

Trial Examiner Bokat: Yes. 

Mr. Walker: If permitted to continue the ex- 
amination of this witness along the line started, the 
witness would testify to the following facts, as un- 
derstood by me: That the person, Donald Sipe, was 
apprehended by Mr. McGowan in the process of dis- 
tributing application cards for membership in Local 
206 of the Warehousemen’s Union, and thereupon 
he eaused Mr. Sipe to go to the office of Mr. Huddle- 
ston for the purpose of a reprimand. That is all. 

Trial Examiner Bokat: Well, I will reject the 
offer. And I will state for the record that the Board 
has already rested its case, with only one reserva- 
tion. which doesn’t cover this particular incident. 
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That in the early part of the hearing, in an off-the- 
record discussion, respondent asked for some notice 
regarding the phrase set forth in the complaint “‘by 
various other acts’’. That, as I understand it, in 
an off-the-record discussion, and at the request of 
the ‘Trial Fixxaminer, Board’s attorney supplied re- 
spondent with certain information that they would 
produce certain witnesses as to alleged acts of inter- 
ference, restraint, and coercion under the phrase- 
ology of the “‘by various other acts’. That such 
information supplied [586] to Myr. Ball did not 
contain any indieation regarding the offer of proof 
just made by My. Walker. Is that correct, Mr. 
Walker? 

Mr. Walker: It now becomes apparent to me 
that my purpose in attempting to elicit testimony 
is misunderstood. It is not being elicited by me 
for the purpose of proving any independent acts of 
coercion, interference, or restraint, in addition to 
that which I had related to Mr. Ball. 

Trial Examiner Bokat: That is what TI thought 
your purpose was. 

Mr. Walker: My purpose in attempting to go 
into this matter is simply for the purpose of show- 
ing that this witness, having had first-hand knowl- 
edge of the organization being conducted among his 
employees on his floor, and that sueh organization 
became known to the management itself; thereafter, 
when the strike took place, the witness was instructed 
to contact all employees in his department who had 
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not returned to work, for the purpose of urgmeg 
them to go through a picket line, abandon their 
organization, and otherwise intinidate and coerce 
them to cease their union activity. 

Trial Examiner Lokat: Well, as fay as the sec- 
ond part of your statement is concered, there has 
been no objection made to it. I will stick to my 
original railing. 

Were weatiker: All apeht. 

Trial Examiner Bokat: Let’s proceed. Do vou 
have any more questions? [587] 

Myr. Walker: Nothing further. 

Trial Examiner Bokat: Mr. McGowan, have you 
the list given to you by the management contain- 
ing the names and telephone numbers of the em- 
ployees? 

The Witness: No, I have not. 

Trial Examiner Bokat: Was this list typewrit- 
ten or was it written out, in longhand? 

The Witness: It was written in longhand. 

Trnal Examiner Bokat: Can you recall whether 
there was a telephone number for Mr. Fullerton 
and Mr. Hough on that list ? 

The Witness: There was none for Mr. Fuller- 
ton and Mr. Hough; no. Not on my list. 


Redirect Examination 
Q. (Mr. Ball) Did the list cover all the em- 
ployees in your department? 
A. No. I only had a few of them. 
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Q. Do you know whether some other people 
were assigned the task of calling men in your 
department ? A. Oh, yes. Several of them. 

(Off the record discussion. ) 

Trial Examiner Bokat: On the record. Redirect 
examination. 

Q. (Mr. Ball continuing) Now, the lst you 
were given to call, did it or did it not contain 
names of people other than those in your depart- 
ment? A. No. Just people in my department. 

[588] 

Q. Do you know whether it contained all of 
the names of all of the people in your department 
at that time? A it edids not: 

Q. Do you know whether others were assigned 
the task of calling, under the same instructions, 
people who were in your department,? 

A. There were several people. 

Q. Were you ever given any instructions to make 
any personal visits on any of the employees in 
your department ? A. No, sir. 

Mr. Ball: That is all. 

Mr. Walker: Were the others, who were as- 
signed the task of calling, those people in your 
department ? 

The Witness: Were the others, what? 

Mr. Walker: Were the others, who were as- 
signed to calling employees, were the others people 
in your department ? 

Mr. Ball: Don’t you mean, were the others, 
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who called people in Mi. McGowan’s department, 
themselves employees of Mr. MeGowan? 

Mr. Walker: That is correct? 

The Witness: No. 

Mr. Walker: That is all. 

Trial Examiner Bokat: Witness excused. We 
will take a ten minute recess at this time. 


(Thereupon a short recess was taken, after 
which the following [589] proceedings were had:) 

Trial Examiner Bokat: The hearing will now 
be in session. 

Mr. Walker: I have now received the designa- 
tion of the Trial Examiner and ask that it mav 
be added to and made a part of Board’s Exhibit, 1. 

Trial Examiner Bokat: It will be received and 
marked in evidence as part of Board’s Exhibit 1. 

(Whereupon the document hereinabove re- 
ferred to was marked in evidence and made a 
part of the Board’s Exhibit 1.) 


My. Walker: It is stipulated and agreed be- 
tween the parties that the individual, William 
Hough, in the month of December, 1940, did have 
a telephone. That the person,—— 

Mr. Ball: Fullerton did not? 

Mr. Walker: Robert Fullerton did not. 

Trial Examiner Bokat: All right. It is so stip- 
ulated. [590] 
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called as a witness by and on behalf of respondent, 
being first duly sworn, was examined and testified 
as follows: 


Direct Examination 

Trial Examiner Bokat: Give your full name 
and address to the reporter. 

The Witness: John Biggs Long, 3015 Southeast 
Yamhill. 

Q. (Mr Ball) Have you ever had any oceasion 
to talk over the testimony in this case with me? 

A. No, sir. Never seen you until today. 

Q. You are the Mr. Long who was mentioned 
in the testimony of Mr. McGowan a few minutes 
ago? A. Yes, sir. 

@. And you were at Mr. MeGowan’s home on 
the two occasions he described in his testimony? 

A. Iwas. 

Q. Will you tell the examiner and the reporter 
and counsel what took place at those two social 
gatherings ? 

A. You mean you want me to start at the 
beginning and go clear through it? 

Q. Well, to the best of your recollection. 

A. Well, the first night that I was out at Mr. 
MeGowan's, arrived there with my wife, Mrs. Long, 
and Mr. MeGowan wasn’t there. Mr. Hough came 
in, and we waited for Mr. McGowan to come. Prior 
to this I had called up Mr. McGowan and asked 
him [591] if IT may come over to talk to him. 
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Q. Speak a little louder, please. 

A. My intentions to go there was to get the 
truth. 

Trial Examiner Bokat: About what? 

The Witness: About the goings on between,— 
at the store; and I tried to get some information,— 
if the union actually was doing what they claimed 
they were doing. 

Q. At that time had you reported to work on 
December 7th? A. Had I reported? No. 

Q. Had you reported to work on Monday, Tues- 
day, or Wednesday of the following week ? 

A. No, sir. 

Q. You had not been out working, then, prior to 
the time you went to Mr. McGowan’s home? 

A. I had not. 

Trial Examiner Bokat: Mr. MeGowan was your 
superintendent ? 

The Witness: Yes, sir. Supervisor. 

Trial Examiner Bokat: All right. Proceed. 

Q. Had you ever had any occasion to go to 
Mr. McGowan’s home before that time? 

A. No, sir. I had never been to his home before 
then. I knew where he lived, and I had gone by 
there. 

Q. Had he ever stopped in at, your home? 

ee No, sir. 

Q. What did you say to Mr. McGowan after 
you got to his home? [592] 

A. Well, I come right to the point that I had 
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come over for; and that was to get imformation 
that I just previously told you about. 

Q@. Was Mr. Hough there at that time? 

A. No, sir. He was there when Mr. McGowan 
came in. 

@. You were there before Mr. Hough came? 

A. Yes, with my wife. 

Q. What did Mr. MeGowan tell you at that 
time. in Mi. Hough's presence? 

A. I tried to get Mr. MeGowan to tell me,— 
advise me whether to come back to work or not. 

Trial Examiner Bokat: Were you a member of 
the union at that time? 

The Witness: J don’t know as you would eall 
it a member of the union; but I was one of the 
boys. 

Trial Examiner Bokat: Had you signed any- 
thing for the union prior to that time? 

The Witness: I had signed an application to 
join the union. 

Trial Examiner Bokat: All right. Proceed. 

Q. (Mr. Ball continuing) Had you come to 
Mr. McGowan’s home in response to any telephone 
eall or any suggestion on the part of anybody that 
you do so? A. Absolutely not. 

@. What did Mr. McGowan say to you? 

A. Mr. McGowan told me that he could not 
advise me what to do [593] under the circumstances. 


Q. Did Mr. Hough ask Mr. MeGowan any ques- 
tion ? 
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A. I think,—in fact, I know,—that, his inten- 
tions were the same as mine. He wanted to get 
this information from Mr. McGowan, and the same 
questions came up and they were answered the 
same way. 

Q. Did Mr. McGowan, at any time, suggest to 
Mr. Hough or to you, in your presence, that you 
come back to work and that you come through 
the back way so as not to go through the picket 
line? 

A. Absolutely not; because I don’t think that 
Mr. McGowan would be,—I believe that would be 
insulting his intelligence to think that he would 
do that,—it is an imaginary line established around 
the establishment. Why would he? 

Q. Well, at least, he didn’t make any such 
statement ? A. No. 

Q. Who was present during the course of the 
evening; during the time these conversations took 
place? A. Mrs. Long and Mrs. MeGowan. 

Q. Did Mr. McGowan say, at any time, that 
he had a contract with Ward’s so that if the plant 
was closed down he would go to work some place 
else for them? A. No. 

Q. Did he say anything like that? 

A. I believe that where Mr. Hough has drawed 
his conclusion [594] from is Mr. McGowan’s be- 
liefs,—that he has got men in that store that he 
has worked on who carried his ideas through the 
store; and I believe that Mr. Hough is taking the 
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statement that, Mr. MeGowan believes that as long 
as he lives his ideas, some of them, will still be 
in the store even though he is gone. 

Q. Did Mr. MeGowan say to Mr. Hough, at any 
time, that Ward’s would not go union, but would 
close the place down first? 

A. Mr. MeGowan told us that he didn’t think 
that Montgomery Ward’s would ever have closed 
shop. 

Q. Did he make that statement voluntarily, or 
did it follow questions on the part of either you 
or Mr. Hough? 

A. It followed questions on the part of me 
and My. Hough. 

Mr. Ball: That, is all. 


Cross Examination 

Q. (Mr. Walker) Mr. Long, you stated you 
wanted to get the truth of the matter. The truth 
about what? 

A. Well, we had been informed that Oakland 
was being picketed and they were out on strike; 
Spokane was out on strike; that St. Louis had a 
picket line around it; Kansas City,—a dozen it 
secmed like fo me. I couldn’t see, for the hfe of 
me, how so many places could be in this condition 
and the store still operate; and that they were 
able to spread this strike from kingdom come, I 
euess, as far as that is concerned. 

Q@. You thought the union was exaggerating 
to vou? 
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A. JI did. JI figured that Mr. McGowan would 
know it. I did [595] not get this information from 
Mr. MeGowan. 

Q. You felt that Mr. McGowan would be better- 
informed than the union? 

A. That is right. 

Q. And Mr. McGowan was the supervisor? 

A. Yes. 

Q. Where did you learn about Oakland, 
Spokane, St. Louis, Kansas City, and other points 
to kingdom come? A. At, the meetings? 

Q. Union meetings? A. Yes, sir. 

Q. Was there something that caused you to 
doubt the things that the union had told you? 

A. Yes. Just as I told you. 

Q. What was it? 

A. That I couldn’t see how such a widespread 
operation could be carried on and Montgomery 
Ward still operate. 

Q. What was it you were told at the union 
meetings about Oakland, Spokane, St. Louis, and 
Kansas City? 

A. No, I will not say that the union told me 
that they were on strike? 

Q. I know. I am just asking you to tell me 
what you learned. 

A. Sometimes I figured the whole nation was 
out on strike the way rumors were going around. 

Q. What did the union tell you? [596] 

A. That I won’t say, because I can’t quote it. 
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©. What is your best, recollection? 

A. That,—well, I will put it this way: That one 
house was out and that other houses was being 
picketed. 

Q. Yes; that is what I wanted to know. What 
was the difference between those that were out 
and those that were being picketed? 

A. That is something I can’t tell you, per- 
sonally not knowimg the operations of unions. 

Q. At any rate, you believed that, the union 
wasn't telling you the truth. Is that correct? 

A. That is right. 

Q. And you thought that Mr. McGowan would 
tell vou the truth? 

A. I figured that through the information J 
could get from My. McGowan and the information 
T had already obtained from the union, and through 
the stores, that I could draw my own conclusion, 
and decide, 

Q. Did you think that) Mr. McGowan would 
tell vou the truth in the matter? 

A. I don’t see why I would have a reason to 
beheve that. 


Q. Now, can you answer my question? Did you 
beheve that Ma. McGowan would tell you the truth 


in the matter? A. Yes, I believed he would. 
Q. Are you working now? A. Yes. [597] 
Q. You are still under Mr. McGowan? 
a hates: right. 
. Did you work on December 7th? 
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A. Yes,—oh, no, I did not work on December 
7th. 

Q@. When did you return to work after De- 
cember 7th? 

A. Eleven days after December 6th, on Tuesday. 

Mr. Walker: That is all. 

Myr. Ball: That is all. 

Trial Examiner Bokat: Just one question. Did 
you know that Mr. Hough was going to be there 
that evening? 

The Witness: I did not. 

Trial Examiner Bokat: Did you have a tele- 
phone in your house on December 7th, or within 
a day or two thereafter? A. No, sir. 

Trial Examiner Bokat: How many days was it, 
after you saw Mr. McGowan, you returned to work? 

The Witness: Four days. 

Trial Examiner Bokat: Was there a picket line 
there when you returned to work? 

The Witness: Yes, sir. 

Trial Examiner Bokat: How did you go in? 

The Witness: By the ramp, the front door. 

Trial Examiner Bokat: Did you cross the picket 
line? 

The Witness: I did. 

Trial Examiner Bokat: That is all. Any furuther 
questions? [598] 

Mr. Ball: Why did vou return to work, Mr. Long? 

Mr. Walker: Object to that as calling for a con- 
clusion of the witness. 
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Trial Examiner Bokat: Oh, yes. I will let it 
stand. 

The Witness: You want me to answer? 

Migsalile sy es, 

Trial Examiner Bokat: You may answer. 

The Witness: Because T had decided that was the 
right thing to do. 

Mr. Ball: That is all. 

Mr. Walker: Just one question, if T may? 

Trial Examiner Bokat: Go ahead. 

Q. (Mv. Walker) At the union meetings prior 
to December 7th, had vou been told that the union 
had proposed a contract to Montgomery Ward 
which, by its terms, sought a closed shop ? 

A. Repeat that question. 

Mi. Walker: Will vou read it. 

(Thereupon the question referred to was read 
aloud by the reporter as above recorded.) 

NO. f wasn t 

Q. (Mv. Walker) How did the matter of closed 
Shop happen to arise in this conversation with Mr. 
McGowan ? 

A. We asked Mr. McGowan that, if he figured 
that the store would ever go union. He come back 
with the statement,—just as I told you before,— 
that he personally did not think there [599] would 
ever be a closed shop in Montgomery Ward’s. 

Mr. Walker: That is all. 

My. Ball: Thank yon, Mr. Long. 

Trial Examiner Bokat: Witness excused. 

(Witness excused) 
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Mr. Ball: I want to state for the record that Mr. 
Murphy and Mrs. McGowan are here in the court 
room. I don’t intend to produce them as witnesses ; 
but I will keep them here for the time of the hear- 
ing, should the Board desire to eall them. 

Trial Examiner Bokat: I-think it is in due order 
that we recess at this time for lunch. Do vou gen- 
tlemen want more than an hour? Oh, suppose we 
make it until 1:15. 

Myr. Ball: That will be satisfactory. 

Trial Examiner Bokat: Hearing recessed until 
1.81.5) 725 1000 

(Whereupon at 11:55 a. m. the hearing was 
recessed until 1:15 p. m.) [600] 


Trial Examiner Bokat: The hearing will please 
come to order. 

You made a statement to me, Mr. Ball, in an off- 
the-record [601] statement, that you did not in- 
tend, as I understand it, to dispute the testimony 
given by Mr. Dixon as the result of any checks 
that he may have made with regard to the number 
of designations or applications that they had with- 
in the claimed unit, but that your point of view, or 
dispute, as I understand it, is with the appropriate- 
ness of the alleged unit contended for by the union; 
is that correct, or, if I am not correct, I should 
be very pleased to have you put me right. 

Mr. Ball: I think that it could be said that by 
agreement to the stipulation which stated that the 
witness Dixon would testify that he had _ these 
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designations, the respondent is willing to accept 
the truth of the testimony of Mr. Dixon about any 
matters covered by the stipulation. 

Trial Examiner Bokat: That is sufficient. 

I understand that you have another letter which 
you desire to produce which you have found in 
your files? 

Mr. Ball: Yes. 

(Thereupon a document was marked as Re- 
spondent’s Exhibit 24 for identification.) 


My. Ball: T offer Respondent’s Exhibit 24 in 
evidence. 
Mr. Walker: No objection. 
Trial Examiner Bokat: It will be received in 
evidence as Respondent’s Exhibit 24. 
(Whereupon the document heretofore 
marked as Respondent’s Exhibit 24 for iden- 
tification, was received in evidence.) [602] 


RESPONDENT’S EXHIBIT No. 24 
Airmail 
Personal & Confidential 
Oakland, California 
October 24, 1940 
Mileage Ay leenek 
Law Department 
Chicago. Thinois 


Re: Retail Clerks Union—Portland 


On Tuesday, Octoher 22, Mr. Barth and T met 


with representatives of the Retail Clerks Union in 
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the Heathman Hotel in Portland. The representa- 
tives were Messrs. Dixon and Langford in behalf of 
the Retail Clerks and My. Hicks in behalf of the 
Office Workers Union. 

At the start of the meeting I referred to the 
Unions’ letter of October 2 to Mr. Barth in which 
they stated that they have an overwhelming ma- 
jority of our store emplovees. My first comment was 
that their letter was ineorrect in beginning with 
the phrase ‘‘As you know’’. I explained that as a 
matter of fact Mr. Barth did not know whether or 
not the Retail Clerks had a majority, and as the 
‘Union representatives knew that, there was no rea- 
son to insert the phrase ‘‘As you know” in the 
letter. Mr. Dixon agreed that the letter was in- 
correct m that respect and we proceeded with that 
understanding. 

IT asked My. Dixon and Mr. Hieks what percent- 
age of emplovees each claimed to have. Mr. Hicks 
stated the Office Workers Union had signed up 25 
of our office workers, which he said was 70% of the 
total. Mr. Dixon stated that the retail Clerks had 
signed up 175 emplovees, which he stated was 95% 
of the total store employees, excluding the office 
workers. Mv. Dixon stated that they would be will- 
ing to give us that information in a letter addressed 
to Mr. Barth. However, I made no request for a 
written statement at that time. 

Later I checked the figures with Mr. Barth and 
found that there are 53 office workers in the store 
and 70% would be 37. There are 209 employees, 
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excluding the office workers, and 95% would be 198. 
Therefore, it appears that Messrs. Dixon and Hicks 
inflated thei percentages and according to Mr. 
Hicks’ statement that the Office Employees Union 
has 25 of our people, that amounts to less than 50%. 

After the preliminary diseussion about the ques- 
tion of majeirty representation, M1. Dixon sug- 
gested that we discuss each seetion of the proposed 
agreement in the order m which the sections are 
histed. We rephed that any procedure he desired to 
fallow would be perfectly all mght with us and we 
would be elad to follow lis snuegestion in that re- 
eard. When he asked if Seetion 1 would be accept- 
able to the Company I rephed that we could not 
agree to the provisions of Section 1. As vou will see 
from your copy of the proposed agreement, Section 
1 provides for a union shop. 

We explained that it was our policy to refrain 
from influencing our employees either directly or 
indirectly in their choice of a labor organization. 
We further explained that our employees are free 
to joi a labor organization if they so desire, but 
that the Company does not require that its em- 
plovees become members of any labor group. We 
stated very definitely that the Company eould not 
agree to making membership in the Retail Clerks 
Union a condition precedent to employment. By 
wav of illustration we mentioned that we might de- 
sire to hive a person with excellent qualifications 
and who after a few days on the job might show 
marked ability, whereas that same person, for rea- 
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sons personal to him, might not desire to join a 
labor organization. Under the circumstances we 
would consider it very unfair to that employee to 
require that he either join the Retail Clerks Union 
or be replaced. Also, we stated that the Company 
does not require that its employees belong to any 
certain church or any certain lodge, such as the 
Elks or Masons, and the Company does not feel it 
would be fair to its emplovees to require them to 
join a labor organization. Then too, we explained 
it would be unjust to require employees who are 
transferred to the Portland store to become mem- 
bers of the Retail Clerks Union. Perhaps those 
employees would have been in the employ of the 
Company for a matter of years, and it certainly 
would be unfair to require that when they come to 
Portland they must join a union. 

When he had finished stating the reasons for the 
Company’s position, Mr. Dixon expressed great sur- 
prise and stated this was the first time in his long 
experience that any employer had ever objected to 
Section 1. He thought that Section 1 was a harm- 
less provision and our acceptance of that provision 
would merely be recognition of the Umon. Then 
he stated that unless we could agree to Section 1 as 
written, he could see no reason for discussing the 
remaining sections of the proposed agreement. TTe 
said that at the A. F. of L conference in Cleveland 
last summer, it had been decided that no contract 
should be submitted to an employer unless it con- 
tained a provision for a union shop. Mr. Dixon 


822 Nat’l Labor Relations Board 


inferred that he would be the langhing-stock of the 
Labor Temple in Portland if he were to submit a 
contract without a union shop provision in_ it. 
Therefore, he said he would have to demand that we 
agree to Section 1. 

Our reply was that we could not agree to Section 
1. We stated that in order to agree to Section 1, we 
would have to violate our Company policy, which 
we would not do. Then Dixon said he would have 
to return to the employees to give them our position 
and that he did not know what action they would 
decide to take. 

The next day as I was checking out of the hotel, 
Dixon called and asked if we had any counter pro- 
posal to offer. He stated that since we conld not 
agree to Section 1 of the proposed agreement that 
we should offer some counter proposal. I explained 
that Section 1 proposed that we agree to something 
which is contrary to the pohey of our Company and 
our counter proposal would be that the work of 
organizing the emplovees should be done by the 
union and whenever a new employee was not a mem- 
ber of the union, we would have no objection to the 
union attempting to secure that employee as a mem- 
ber. Also, I called to Mr. Dixon’s attention the fact 
that he had decided not to discuss the remaming 
provisions of the proposed agreement, whereas we 
had come to the meeting prepared to discuss each 
provision. He then asked if we had any counter 
proposal to offer as to the entire contract. To this 
question IT rephed that there was certainly no rea- 
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son to talk about a counter proposal for the entire 
contract, as the only provision which had been dis- 
cussed was Section 1. He then wanted to know when 
we could get together to discuss the remaining pro- 
visions. I told him I would probably be in Port- 
land sometime within the next two weeks and would 
be glad to meet with him at a time which would be 
mutually convenient. I explained that Mr. Esta- 
brooks had requested the meeting m behalf of the 
Mail Order employees and Dixon said he would 
keep in touch with Estabrooks to find out when I 
would next be in Portland. Dixon indicated he 
would like to resume the discussion of the agree- 
ment which he has submitted. It appears that over 
night Mr. Dixon decided that our refusal to agree to 
Section 1 should not be a bar to future negotiations. ' 

During our meeting on Tuesday Dixon made the 
statement. that the Retail] Clerks were having 
trouble with Sears Roebuck in Portland, that they 
had filed a charge of unfair labor practice agaist 
Sears. I thought this statement was interesting in 
view of the article about Sears which appeared in 
the American Labor Citizen. 

habe. 
W. B. POWELL 
Law Department 

WBP-RD 
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RE Oy Te 


called as a witness by and on behalf of the Respond- 
ent, being first duly sworn, was examined and tes- 
tified as follows: 

Trial Examiner Bokat: Will you give vour full 
name and address to the reporter? 

The Witness: W. P. Powell, Oakland, California. 


Direct Examination 

Q. (Mr. Ball) You are the Mr. Powell who has 
been mentioned at several poimts in these proceed- 
ings? ae NCS. 

@. How long have vou been associated with 
Montgomery Ward, Mr. Powell? 

A. Sinee June, 1934. 

Q. And in what capacity have you been em- 
ployed? 

A. My first position with the company was in 
the capacity of an order filler, in which T worked 
for some time. 

Q. Where? 

A. That was in the Chicago Mail Order House. 

Q. Then what did vou do? 

A, Well, during a period of about,—well, almost 
exactly four vears,—I was emploved in various mer- 
chandise divisions as a stock man and as a packer. 
TL worked in the billmeg and packing, in the order- 
clerical department, and in the adjustment depart- 
ment. [603] 
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Q. And then at the expiration of a period of 
four years, where were you located in the company ? 

A. In August, 1938, I was transferred to the 
law department of the company. 

Q. When had you been admitted to the bar, and 
where had you taken your legal education, and dur- 
ing what time? 

A. I was admitted to the bar of the State of 
Tilnois in 1988, and I took my legal education at 
John Marshall Law School in Chieago. 

Q. You teok that work during the time that you 
were employed in Chicago ? 

A. Yes. The John Marshall Law School is a 
might school. 

Q. At what time did yor come into contact with 
the company's labor relations problems ? 

A. Well, the first contact I had was, oh, within 
two months after ! came into the law department, 
which would be about September, 1938. 

Q. At what time were you transferred to Oak- 
land, Cahfornia ? A. On August 1, 1940. 

Q. And at that time, what was told vou about 
vour responsibilities with regard to company labor 
relations problems on the Pacific Coast ? 

A. At the time that I was assigned to collective 
bargaining as my responsibility, Mr. Barr in- 
strueted me that I had full authority to negotiate 
with the representatives of our emplovees and that 

[604] 
if that question was asked me, I should so state. 
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Q. And what has been your understanding as 
to vour responsibilities in the conduct of those nego- 
tiations ? 

A. My understanding has been that before we 
should go into negotiations with a wnion’s repre- 
sentatives, it 1s my responsibility to discuss with the 
persons charged with the management of our par- 
ticular branch, which, in this particular case would 
be Mi. Huddleston of the Mail Order house and 
Mi. Barth of the retail store—to discuss with them 
questions of wages, as to whether the company’s 
wage pohev is being followed, and problems as to 
hours and working conditions which are governed 
largely by practices in the community in which 
the branch is located. 

Q. What would be vour understanding as to the 
manner m which wage adjustments might be made 
as the result of negotiations in collective bargain- 
ing? 

Mr. Walker: Excuse me. May I object to this 
question as to form, particularly as to calling for an 
opimon and conelusion of the witness, and, further, 
that the matter is incompetent, irrelevant and im- 
material. 

Trial Examiner Bokat: I will accept it, subject 
to further connection, as to instructions or authority 
inethathmecand. 

My. Ball: [wanted to show his authority. 

Timol Exemimer Bokat: I avill let it stand asa 
preliminary [605] matter. 

The Witness: May I have the question read ? 
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Trial Examiner Bokat: Yes. 

(Thereupon the last question was read aloud by 
the reporter as above recorded.) 

A. If during the course of the bargaining 
process, wage demands are presented, and after I 
consult with the management, which in this case 
would be Mr. Huddleston and Mr. Barth, and they 
or either of them in their particular braneh feels 
that a wage increase,—either a blanket increase or 
perhaps imereases in certain divisions,—is war- 
ranted under the company’s wage policy, we might 
then very readily offer such increases during the 
course of negotiations. 

Trial Examimer Bokat: How did you arrive at 
that understanding, Mr. Powell? What caused you 
to arrive at that understanding? In other words, 
were you so instrneted by Mr. Barr or any other 
particular official of the company ? 

The Witness: Yes, I was, although, I will say 
probably not im those exact words. However, I was 
instructed that it was my responsibilty to confer 
with the management at the various branches to 
determine if the company’s wage policy is being 
followed. 

Trial Examiner Bokat: And what was that 
poliev? 

The Witness: Briefly, that pohey is that we de- 
sire, Wherever possible, to pay wages which are 
equal or better than wages [606] being paid for 
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comparable jobs by other employers in the same 
community. 

Q. (Mr. Ball, continuing) As a matter of fact, 
did you have oceasions to make such examinations 
in the questions of wage rates and working condi- 
tions in various locations? That is, where you were 
engaged m the collective bargaining process ? 

A. J veeall particularly here in Portland, before 
ve entered into a discussion with Mr. Estabrook, 
I sat down with My. Huddleston and Mr. Glassley, 
who was the personnel manager, to discuss the ques- 
tion of wages, and at that time Mr. Glassley pro- 
duced and showed to me what is called a wage sutr- 
vey, which, Mv. Glassley told me, is made quarterly, 
and which shows rates,—monthly rates and, | be- 
heve, in some cases, weekly rates,—paid by other 
emplovers for jobs stmilar to ours in this eobmmu- 
nity. 

Q. Have you had occasion to report to Mr. Barr 
the fact that vou made such surveys, or that vou 
have had occasion to examine such surveys in ¢on- 
nection with collective bargaming proceedings ? 

A. Yes, I have reported that back to Mr. Bart. 

Q. And has he approved of vour doing so? 

A. Yes. 

Q. What is the fact as to whether or not vou 
have discussed with him problems that have arisen 
during the course of the negotiations, as to whether 
or not existing policies, as you [607] understood 
them, were to be continued or carried out in the 
particular situations ? 
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A. Well, there has been a great deal of conver- 
sation and discussion between Mr. Barr and myself 
with regard to problems arising out of bargaming 
SESSIONS. 

Q. What common factor, as you understand 1, 
exists in the company’s policy with regard to vari- 
ous forms of closed shop, the problem of seniority 
and the problem of arbitrating discharges and dis- 
nutes, as to promotions, promotabilhty and demo- 
tions? 

Mr. Walker: Same objection. 

Trial Examiner Bokat: Overruled. 

A. Is your question what common factor 1s,—— 
Q. (Mx. Ball, contmuing) Yes, in the pohey. 
A. I would say the common factor is a principle 


m which the company beheves,—by that, [ mean 


the management of the company,—that in order to 
operate this business, the mail order business and 
the retail store business successfully, the ultimate 
decision in matters affecting the hirimg and dis- 
charge of emplovees and matters generally affecting 
the operation of the business, should remain in the 
management of the company. 

Q. You recognize that is subject, of course, to 
the effect of the collective bargaining: process, m- 
eluding the economic situation m whieh the ceom- 
pany might find itself in a given situation? [608] 

A. Yes, that is true. 

Q. Now, Mr. Powell, do you recall that a Mr. 
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Glazier of Seattle was present during some of these 
meetings ? 

A. Yes, I recall that. I met Mr. Glazier for 
the first time in Mr. Huddleston’s office during 
the meeting of December 13, 1940. 

Q. And what is the fact as to whether or not 
Montgomery Ward has any operation in the City 
of Seattle which employs employees who might be 
acceptable or eligible for membership in the Ware- 
housemen’s Union ? 

A. Well, of course, I can’t say whether certain 
employees would be eligible for membership in a 
certain union, but I can say that the operation I 
know of in Seattle is an order office. 

Q. And that is, simply, what? 

A. An order office, is an office where customers 
can come m the same as they would come into a 
retail store, but, instead of actually buying mer- 
chandise right there, they select their merchandise 
from the catalogue, and the order is then sent in 
to the mail order branch, from which it is either 
sent, direct to the customer or it is sent to the order 
office where the customer picks it wp. 

Q. To your knowledge, has Mr. Glazier made 
any claim to speak for or represent any employees 
of Montgomery Ward in the City of Seattle? 

A. No, he has not. [609] 

Q. I hand you respondent’s exhibits 19, 20, 21, 
22, 23 and 24, and I will ask you if you know what 
they are; if so, describe them. 
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A. Yes. The exhibits that you have mentioned 
are letters which I wrote to Mr. Barr. 

Q. Were those letters all written by you on the 
dates that they indicate? Be) Cs yeulicy acre. 

Q. And are the facts set forth as described in 
those letters, those exhibits, correct as you now 
recall? A. Yes, they are. 

Q. And do they substantially and accurately 
describe the matters that took place in the several 
meetings to which these exhibits relate? 

A. Yes, they do. I might say that the letters, 
which are reports of meetings,—in fact, I beheve 
they all are,—were dictated on the day the meeting 
was held or the following day. 

Q. And were they intended by you to be full 
and complete reports of the essential matters which 
had taken place in those meetings ? 

A. They were: It was my intention to include 
in those letters the statements of what was said 
by the parties who were engaged in the collective 
bargaining session. 

Q. Now, turning to Respondent’s Exhibit 20, 
and using that to [610] refresh your recollection, 
would you tell the Examiner and the reporter what 
took place at the meeting of November 25 in Oak- 
land, California? 

My. Walker: Mr. Examiner, I object to this on 
the ground that the instruments now in evidence 
constitute the best, evidence in that regard. 

Trial Examiner Bokat: Mr. Ball, do you intend 


* 
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to have the witness repeat what is said in Respon- 
dent’s Exhibit 20, or to amplify matters set forth 
therein ? 

Mr. Ball: I mtend to have him amplify some 
of the matters which, in this letter, are not de- 
scribed in detail, but are described more in the 
way of a conclusion or general statement. 

Trial Examiner Bokat: If that is your purpose, 
all right, I will overrule your objection. 

A. The meeting of November 25, 1940, was held 
in Mr. Clerin’s office in Oakland, California. Mr. 
Clerin is the manager of the mail order house in 
Oakland. The company was represented by Mr. 
Clerin, Mr. J. P. Barr, Mr. Jenkins, Mr. Cook and 
myself. 

Q. (Mr. Ball, continuing) Was Mr. P. W. 
Harris there? A. No, he was not present. 

Q. All right, go ahead. 

A. The unions were represented by Mr. White 
of San Francisco, Mr. Estabrook and Mr. Holmes 
of Portland, Mr. Wood, Mr. Cohn, and Mr. Nathan 
of the Retail Clerks’ Union in California, and Mr. 
Peckner of San Rafael, and the others, I believe, 
are [611] stated in the memorandum. The meeting 
was opened up by Mr. White, who said that the 
committee that we saw before us then represented 
the Warehousemen and Retail Clerks in the eleven 
Western States. 

Tle said that those organizations had been attempt- 
ing to organize Montgomery Ward, and in one ease, 
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he said, in Portland, the Warehousemen’s Union 
had been certified by the National Labor Relations 
Board. 

He said that Mr. Estabrook had attempted to get 
a signed contract for his group, but up to this 
time Montgomery Ward had refused to sign a con- 
tract. 

He said, ‘‘Our purpose here is to see that we get 
a signed contract.”’ 

Then he said that from many localities he was 
receiving reports of intimidation and coercion of 
the employees by the company. I imterrupted Mr. 
White and asked him if he could let me know 
where those instances occurred, and whom they in- 
volved. His answer was, ‘‘You will find out when 
the time comes.”’ 

I said to Mr. White that he had charged instances 
of intimidation and coercion over the telephone 
to me, and that I had read it in the newspaper, 
the American Labor Citizen, and he had written 
me a letter stating that, and I was anxious for 
him to let me know what some of those instances 
were so that, if the company was at fault, we could 
take corrective action. [612] 

And I said, further, ‘‘Up to the present time, 
you have not furnished me with a single instance 
of intimidation and coercion which you have al- 
leged, and unless you do, I don’t see that there is 
much the company can do to correct it.’’ 

Mr. White said he would attempt to compile that 
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information and let me know. And then he said, 
“WL vour company sign a contract ?’’ I said that 
the answer to that question depended somewhat 
upon what proposal he would have to suggest. I 
said, ‘‘That depends on the particular proposal 
that you present.’’ He said, ‘‘Well, I am talking 
about Article 2 in the Warehousemen’s proposal’. 
I replied that we did not have a proposal before 
us, and I didn’t recall exactly what article 2 pro- 
vided. He said that ‘‘Article 2 is the Union Shop 
clause which required employees must be members 
of the union.”’ 

I said that in our meeting with Mr. Estabrook 
we had objected to that provision, and we had 
stated our reasons fully, and that the company’s 
position was the same in regard to that provision. 

Mr. White then said, ‘‘Unless the Company will 
agree to that union shop clause at Portland, the 
American Federation of Labor, through the Ware- 
housemen and Retail Clerks in the eleven Western 
States, will strike Montgomery Ward immediately.”’ 
He said, ‘‘All I have to do is to go back to my office, 
send a teletype to various local branches, and _ to- 
morrow there will be picket lines around all your 
branches in the 11 Western States.’’ [613] 

Then he went on to say, ‘And that is what I am 
going to do unless you agree to Article 2 in the pro- 
posal that I have mentioned.”’ 

I said to Mr. White that if the company’s posi- 
tion changed, I would let him know. At that time, 
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Mr. Nathan rose from his chair and said that that 
is all they wanted to know. I believe his exact 
words were ‘‘That is all we want to know.”’ 

And then Mr. White started to speak again, and 
Mr. Nathan sat down. 

Mr. White said, ‘‘What kind of a closed shop 
will you agree to?’’ I answered that the closed shop 
provisions which had been submitted to the com- 
pany thus far had not been acceptable. Mir. White 
handed me a written document and said, ‘‘Will you 
agree to section 2 in that proposal ?’’ 

Q. Did you know what that document purported 
to be? 

A. I did not, when it was handed to me, but 
when I examined it I saw that it was articles of 
agreement as drawn up by the Retail Clerks’ Union, 
Local 47, which is in Oakland, California; and I 
stated that we had not as yet met, with the Retail 
Clerks in Oakland, and T was wondering about the 
value of discussing that particular section with 
regard to the Retail Clerks. 

Mr. White said, ‘‘I want to discuss section 2 as 
it, applies to the Warehousemen’s Union in Portland 
which has been certified.’’ I asked him for a minute 
to look over the section, which he said was perfectly 
all right, and when I had looked it over, I answered 

[614] 
that that provision was not acceptable for the same 
reasons that Article 2 in the Warehousemen’s pro- 
posal was not acceptable. 

And Mr. White said, ‘‘Is any part of it ac 
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ceptable? IT asked him if he wanted me to touch 
upon each paragraph separately, and he said, 
“Wes’’, It happened that the proposal was split 
up into five paragrahs which were lettered A, B, 
C.D, and BE, T believe, and T took each paragraph,— 

Q. May I interrupt? When you said that the 
proposal was divided into five sections, what did 
you mean by ‘‘proposals’’? 

A. By that I mean Section 2. We were discuss- 
ing only Section 2, and that particular section was 
broken down into five sub-paragraphs, and we took 
each one up in order, and I explained why each 
one was not acceptable. 

Q. Then what occurred, Mr. Powell? 

A. Then Mix. White said, “If you are refusing 
to agree to Section 2 in that proposal, I will let 
you know right now that we are going to take 
strike action against Montgomery Ward.”’ He said, 
‘‘T will give you 24 hours to change your position’’, 
and then he stated that he would give us until 
Thursday, November 28, at noon, to change our 
position; and then he further said, ‘‘I warn you, 
you had better call up your Chicago office and have 
them change their position and agree to a signed 
contract containing Article 2 or we will take strike 
action immediately.’’ [615] 

Ife asked if I would telephone him before noon 
of Thursday, November 28, and J said I would 
rather,—ves, I said I would. 

At that point, Mav. White and the other union 
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representatives rose from their chairs and left the 
office. 

Trial Examiner Bokat: What was the conversa- 
tion about the five paragraphs of Section 2? 

A. Well, I am afraid that I would have to 
have the proposal before me before I could give 
an accurate statement as to that. 

Trial Examiner Bokat: Did vou accept any of 
the five? 

The Witness: No, we did not. 

Trial Examiner Bokat: All right. 

The Witness: I might, by way of explanation 
say that Section 2 began with a sentence like this: 
‘“The employees shall be members of the Union 
and shall be employed in the manner following:"’ 
and then the five sections pointed out the pro- 
visions covering getting into touch with the Union 
in order to fill vacancies and so on. 

Trial Examiner Bokat: I am not particularly 
interested in what the paragraphs stated, but mere- 
ly in the results, because you testified that Mr. 
White took the position that, if you didn’t agree 
to it, they would issue an ultimatum of some kind 
to take strike action; but you didn’t indicate what 
your position was. I simply wanted to make the 
record clear on that point. [616] 

The Witness: We did not accept any of them. 

Trial Examiner Bokat: All nght. 

Q. (Mr. Ball) I hand you what has been marked 
as Respondent’s Exhibit 1,, which had been previ- 


838 Nat’l Labor Relations Board 


(‘Testimony of W. P. Powell.) 
ously offered and rejected, and ask you if you know 
What that is? 

A. Yes. It is a copy of the American Labor 
Citizen. 

Q. Did that come into your hands about the 
date indicated at the heading of the paper? 

A. Yes. It was addressed to me. I don’t recall 
the exact date. 

Q. Have you read the story about ‘‘Move on 
Montgomery Ward. Deadline all set.’’? 

Mr. Walker: Just a moment. I apprehend that, 
subsequent to this question, the questions which 
follow may have to do with the contents of the 
article. I object to this question and to any other 
question along the same hne that pertains to the 
article or the contents thereof, or the document. 

The grounds of my objection are that the docu- 
ment and its contents are hearsay, incompetent, 
irrelevant and immaterial to any issues in this pro- 
ceeding, and, furthermore, any statements which 
may be in there would not be binding upon any 
parties to this proceeding. 

Trial Examiner Bokat: I will overrule the ob- 
jection. I will let the question stand purely as a 
preliminary one. 

My. Ball: Will you read the question, Mr. Re- 
porter? [617] 

(Thereupon the pending questioin was read aloud 
by the reporter as above recorded.) 

Mr. Walker: Mr. Examiner, rather than inter- 
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pose an objection to each succeeding question, may 
it be understood that my objection runs to the en- 
tire line pertaining to the article or the contents 
of it, or to the instrument itself? 

Trial Examiner Bokat: Well, of course, the in- 
stiument itself has been rejected, and I assume 
counsel is tryimg to lay another foundation. 

I will, for the record, show that you are object- 
ing to the entire line. 1 don’t say that I am going 
to take the same position on each question that is 
asked. 

A. Yes, I have. 

Q. (Mx. Ball, continuing) Did you, on the same 
date that you received it, read the story? 

A. Yes. 

Q. And did you at that time understand that 
that referred to the meeting of November 25? 

Mr. Walker: 1 will object to that as calling for 
a conclusion of the witness and a conclusion of 
law, asking the witness to express an opinion. 

Trial Examiner Bokat: What is the date of the 
publication that you hold in your hand, Mr. Wit- 
ness ? 

The Witness: The date is Friday, November 29. 

Trial Examiner Bokat: All right. I will let you 
answer the [618] question. Read it back. 

(Thereupon the last question was read aloud by 
the reporter as above recorded.) 

A. Yes, I did. 

Q. (Mr. Ball, continuing) And did you under- 
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stand that the deadline referred to in this article 
was the deadline set by Mi. White in the meeting? 

Mi. Walker: L will objeet to that on the ground 
that it assumes facis not In evidence, and asks for 
a conclusion of the witness. 

Mr. Ball: I think that question is objectionable 
in form. Let me rephrase it. 

Vrial Examiner Bokat: All right. 

Q. (Mir. Ball, continuing) Where that article 
refers to a deadline set by the A F of L against 
Montgomery Ward, did you understand that it 
referred to what Mr. White had said about the 
necessiay of Montgomery Ward agrecing to a closed 
shop clause discussed in the meeting of November 
252 

Mr. Walker: I will object to that on the ground 
that it is a leading question, and, furthermore, on 
the ground that it calls for a conclusion of the wit- 
ness, and is incompetent, irrelevant and immaterial. 

Trial Examiner Bokat: I think the objections so 
far have been technically well taken, but I will let 
hin answer the question and see what develops. 
Overruled [619] 

A. Yes. I imght say the meeting of November 
25 was the last meeting prior to the issuance of this 
paper. 

My. Walker: I will object to that and move that 
the last portion of the answer be stricken. 

Trial Iixxaminer Bokat: Yes, strike the last part 
out as not responsive. 
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Q. (Ab. Ball, continuing) What is the fact as 
to whether or not you had subsequent meetings 
with Mr. White? 

A. I did have subsequent meetings with Mr. 
White. 

Q. What was the next mecting you had with 
Mr. White subsequent to your meeting of Novem- 
ber 25? 

Trial Examiner Bokat: You may refresh your 
recollection by any memoranduin, if vou so desire. 

A. That is not contamed in the memorandum 
that I have before me. | met with Mix. White on 
December 6, 1940. 

Q. (Mr. Ball, continuing) What had occurred in 
the meantime ? 

A. On December 4, the Oakland mail order 
house and retail store were picketed. 

Q. Did you have occasion to call Mr. White 
back on or about Thursday, the 28th? 

fe ves, I did. 

Q. What did you tell Mr. White at that time? 

A. I told Mia. White that the closed shop pro- 
visions Wlich had been submitted to the company 
were not acceptable, and that the company’s posi- 
tion had not changed. [620] 

Q. What did Mr. White say at that time? 

A. At that time, he said that he wanted to con- 
fer with other union leaders, and he would call 
me back that afternoon. 

Q. Did you receive any call from Mr. White 
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prior to the time that you had your next meeting 
with hain’? A. GMo,-T did not. 

Q@. What was the date on which the open house 
and store were picketed ? A. December 4. 

Q. Referring to Respondent's Exhibit 20, I 
call vour attention to the last paragraph on the 
first page, in which you ask about some action that 
might be taken in the event the pickets were placed 
around the Oakland plant. Let me ask you whether 
the action was ever taken in accordance with your 
recommendation in that letter? 

Mr. Walker: Just a minute. Will you read that 
question back? 

Trial Examiner Bokat: Read it back, Mr. Nel- 
son. 

(Thereupon the pending question was read 
aloud by the reporter as above recorded.) 


A. No, it was not. 

Mar. Walker: Just a moment. I object to the ques- 
tion in form, including facts not in evidence. The 
instrument itself indicates the purpose, or the in- 
strument indicates what the situation was that ob- 
tained at that time. 

Trial Examiner Bokat: Of course, it is purely 
a collater- [621] al matter, going into the situation 
at the Oakland store, with which I am not con- 
cerned. As I understand Mi. Ball’s position, he 
wants to clear up the record masmuch as the letter 
is alveady in evidence, to show whether any action 
was taken in accordance with the recommendation. 


us. Montgomery Ward & Co. 843 


(Testimony of W. P. Powell.) 

Mr. Walker: I understand that, Mr. Examiner, 
but counsel, in framing his question, interjected a 
phrase that the inquiry in the letter referred to 
the Oakland plant, when, as a matter of fact, it 
seemed to be directed to the situation at the Port- 
land plant. 

Mr. Ball: It may be. Let the question be modified 
so that the witness could tell us whether or not any 
such action, as is suggested in that letter, was 
taken at Portland or Oakland or anywheres else. 

Trial Examiner Bokat: All right. 

A. So far as I know, no. 

Q. (Mx. Ball, continuing) Do you reeall why it 
was not taken? 

Mr. Walker: That is immaterial. 

Trial Examiner Bokat: Yes, he said it was not 
taken. 

Mr. Ball: I offer to prove by this witness on 
direct examination that he was instructed not to 
take that action by the management in Chicago. 

Mr. Walker: I have no objection to that. 

Trial Examiner Bokat: If that is a fact. Are you 
willing to stipulate that the witness would so tes- 
tify? [622] 

Mr. Walker: Just exactly what counsel stated. 

Q. (Mr. Ball, continuing) Do you recall meet- 
ing with Mr. White in Oakland in the company of 
Mr. John Barr? A. Yes, I do. 

Q. Do you recall when the meeting took place? 

A. Well, there was more than one meeting. 
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Q. Well, when was the first meeting? 

A. The first meeting was December 11. 

Q. Do you recall whether any question arose at 
that meeting as to the extent of Mr. White’s 
authority ? 

A. I don’t think there was any question at that 
meeting; in fact, I know there was not. 

Mr. Walker: May I ask that the record show 
that, with regard to the prior question asked the 
witness, I desire to request that he be directed 
to answer the question ‘‘yes’’ or ‘‘no’’. 

Mr. Ball: I will withdraw the question. The 
answer may be stricken, if there was one. 

Trial Examiner Bokat: All right. 

Mr. Ball: At this time, I desire to re-offer Re- 
spondent’s Exhibit No. 1. 

Mi. Walker: To which I interpose the same 
objection as was made at the time of the original 
offer. 

Trial Examiner Bokat: I am ready to rule. This 
paper appears to be the official paper or publica- 
tion of the American Federation of Labor. [623] 

There is no dispute about that? 

Mr. Walker: No. 

Trial Examiner Bokat: I will let it go in as 
proof of the fact that such an issue appeared con- 
taining the story. I am not accepting it as being 
the fact of everything contained therein. What, in- 
fluence the story had on the respondent is some- 
thing else. I will say, with that limitation, I will 
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accept it in evidence, that is, that, on that par- 
ticular day, an official publication of the American 
Federation of Labor issued, and in that particular 
issue, that article appeared directed against Mont- 
gomery Ward; but I will not accept, it as proof 
of the facts stated in the story. 
With that modification, [ accept it in evidence 
as Respondent’s Exhibit No. 1. 
(Whereupon the document heretofore marked 
as Respondent’s Exhibit, No. 1 for identifica- 
tion was received in evidence.) 


RESPONDENT’S EXHIBIT No. 1 
American Labor Citizen 
San Francisco, Friday, November 29, 1940 


Move on Montgomery Ward 
Deadline All Set 
For Concerted Action 
Against Unfair Company 

Every Point of Operation 

In Eleven Western States 

To Feel Economic Pressure 

Warehousemen, Clerks 

and Teamsters All Set 

for Drive Against 

Anti-Labor Activities of 

National Chain Store 

(See Page 4) 

San Francisco. Deadline today! Montgomery 

Ward, national chain store labor-resisting corpora- 
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tion, if it continues its stalling tactics and refuses 
recognition of the unions in legitimate organiza- 
tional effort, will feel the economic weight, of the 
combined forces of the teamsters, warehousemen 
and retail clerks in every point of its operation 
in the eleven western states. 

Teamster and clerk units in northern California 
have already moved against the company at Red- 
ding, Denver, Colo., Portland, Ore., and other 
points in the West are poised and ready to aet 
against the company. 


Complete Zero 


Repeated conferences between a special commit- 
tee of warehousemen, teamsters and retail clerks, 
representing all the units in the West, and the com- 
pany officials have netted a complete zero, en- 
hanced by empty phrases and wordy, meaningless 
conversation. Hither the labor relation employes 
of the company have no power to give a final 
answer or they are following the usual stalling and 
procrastinating policy of the company throughout 
its entire operation. 

T. A. White, secretary of the Western Warehouse 
Council, has been delegated by the committee to 
represent it with full power to act. One last con- 
ference is being held between White and the man- 
agement of Montgomery Ward. Should this con- 
ference fail, as it is expected to, White will set the 
teletype into action and concerted movement will 
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take place against the company throughout its 
entire operation in the eleven western states. 


Refuses Agreements 


Despite clerk and warehousemen’s majorities in 
many cities the company refuses to negotiate agree- 
ments. Company unions are fostered in some spots. 
Union organizing is generally discouraged in every 
locality where there is a Montgomery Ward store. 
The entire policy of the company is labor-resisting 
despite the fact that the bulk of the company's 
custom comes fram the ranks of organized workers. 

Another point of issue is the insistence of Mont- 
gomery Ward m handling nationally boycotted 
goods despite continual appeals by various unions 
not to do so. Particular case is their handling of 
Dixie Foundry Company of Cleveland, Tenn., 
stoves. The unions have succeeded in getting all 
retail establishments in the country to cease selling 
this boycotted merchandise and Montgomery Ward 
is the only influence that keeps the union from 
signing the unfair manufacturer. 

‘‘Montgomery Ward,’’ Ted White said, ‘‘has been 
playing at merry-go-round with the warehousemen 
and clerks in their various cities. Heretofore they 
have been confronted with individual locals operat- 
ing as separate units in their various jurisdictions. 
The whole history of the company in its labor rela- 
tions hag been very bad. So bad in fact that the 
AFL units of warehousemen, clerks and teamsters 
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were compelled to coordinate their efforts all over 
the West. 

‘‘No longer will these powerful national chain 
organizations be allowed to bully small local unions 
and hinder their legitimate efforts to organize. This 
is an issue that concerns us all in every point, of 
operation and we intend to see it through to the 
finish.’’ 

In addition to the direct economic action taken 
by the AFL affiliates in the West a publicity cam- 
paign urging all union members and their friends 
not to patronize this unfair firm is being instituted 
throughtout the territory. 


Sere 


Special Flash! 


Redding, Cal.—First shot, fired here in huge 
eleven western states campaign against labor-resist- 
ing Montgomery Ward. 

Anticipating further stalling and procrastination 
on the part of Montgomery Ward officials, George 
Salvo, secretary of Teamsters Union Local 137 
here, announced strike, boycott and picket action 
in this city against both the Montgomery Ward 
warehouse and the Montgomery Ward retail store. 

The warehouse serves the entire northern terri- 
tory here up to the Oregon line. The men, loyal 
to the union, have left the plant, the teamsters are 
not hauling the labor-resisting chain store com- 
pany’s merchandise. 
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The retail clerks, Secretary William Weeks an- 
nounced, have thrown a picket line around the com- 
pany’s retail store here. 

Action took place at noon on Tuesday of this 
week and resulted from the company officials wil- 
fully ignoring a time limit, ultimatum. 

“If the Montgomery Ward attitude in this Red- 
ding instance is an indication of the company’s 
policy to be expressed at the Friday meeting in 
San Francisco, the joint union committee economic 
action in the eleven western states is inevitable,”’ 
salvo said. 


To Every Member and Friend of Organized Labor 
in the Eleven Western States! 

For the Preservation of the Very Principles and 
Ideals of Organized Labor, It Is Important 
That You 


Do Not Patronize 


Montgomery Ward 


This National Chain Store Company Is Combatting 
Legitimate Organizations in Practically Every 
One of its Operations in the Entire West! 

They refuse to recognize majorities of clerks or 
warehousemen. 

They refuse to seriously discuss these majorities 
and decently negotiate with union official. 
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They are sanctioning ‘‘company unions’? in many 
points of operation. 

They discourage unionization among their em- 
ployes. 

They refuse to sign unionized contracts. 

They refuse to officially notify their employes 
that they may join a union if they wish to. 

Their entire labor relations policy is one of con- 
ciliatory delay, thereby giving positive evidence that 
they do not want unionization. 

They handle nationally boycotted unfair mer- 
chandise, despite the fact that they have been re- 
peatedly requested to cooperate with union workers 
who make up the bulk of their customers. 

AFL warehousemen, teamsters, retail clerks, en- 
gineers and machinists are about to take action 
against this labor-biased unfair firm throughout 
its entire operation in the eleven western states. 

Nearly every point of operation in the territory 
reports difficulty with this concern. Reports of this 
nature are at hand from Portland, Oregon; Tacoma, 
Washington; Los Angeles, Oakland, Fresno, Mo- 
desto, Redding, Santa Rosa, Petaluma, Marysville, 
Pittsburg and other California cities; from Den- 
ver, Colorado; from Nampa, Idaho, and elsewhere. 

In justice to your fellow workers and for the 
preservation of your own union principles you 

Must Not Patronize This Unfair Firm! 
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Q. (My. Ball, continuing) Now, do you recall 
a meeting, together with Mr. John Barr, and Mr. 
White, held in Oakland, at which meeting Mr. 
White inquired as to the existence of grievances; 
or, Mr. Barr inquired as to grievances? 

Mr. Walker: I will object to that. I will object 
to that unless counsel fixes the time and the pe1sons 
present. 

Myr. Ball: I have fixed the persons present. 

Mr. Walker: The time. 

Q. (Mr. Ball, continuing) Will you in describ- 
ing any such meeting, [624] fix the time and per- 
sohs present? 

Trial Examiner Bokat: All right. 

A. At the meeting of December 11, attended by 
Mr. White, Mr. Hoskins, who is a Federal Con- 
cihator, Ma. Gary and myself, the question of griev- 
ances was raised. 

Q. What, if anything, did Mr. White say with 
respect to the existence of grievances ? 

Mr. Walker: I don’t understand the materiality 
of this question of grievances arising. Certainly 
there is no allegation to the effect that Local 206 
of the Retail Clerks has made any issue with re- 
spect to grievances in this proceeding. 

A. Well, Mr. White said there were no com- 
plaints or grievances with regard to wages or the 
hours which the company had established. 

Q. (M:. Ball, continuing) And what did he 
state the issue was? 
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A. He said that the unions were interested in 
the closed shop and were insisting that the com- 
pany agree to a closed shop. 

@. Myr. Powell, were you present when Mr. 
Estabrook testified in this case? A. I was. 

Q. Do you recall that Mr. Estabrook asked you 
if you had the power to negotiate an agreement, 
and that you said, ‘‘I don’t know; I guess so, that 
the Board of Directors would have to sign it.’’ I 
will ask you if you made any statement of that 
kind whatsoever, and if so, what it was? [625] 

A. No such statement was made to Mr. Esta- 
brook. 

Q. What is the fact as to whether or not the 
Board of Directors would have to sign any agvee- 
ment ? 

eo ier as TP ishow, I dont think thats 
would. 

Q. You have never been so instructed ? 

A. What is rieht; I have never been sone 
structed, and [ never so stated. 1 might state that 
My. Estabrook did ask that question, and T told 
him I had authority to negotiate with him. But I 
didn’t say, ‘“T don’t know; T guess so’’. 

Trial Examiner Bokat: Did he ask you whether 
you had authority to sign a contract, or who had 
authority to sign a contract ? 

The Witness: That question was raised, and T 
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don’t recall if My. Estabrook was the person who 
put the question to me. 

Trial Examiner Bokat: Regardless of who put 
it to you, what was your reply, if any? 

The Witness: That I told him,—I1I told him that 
I would not sign the contract, but that the Loeal 
Manager would be the one to sign the contract. 
Rather, I will put it this way: I told him that I 
didn’t believe | would sign the contract, but | 
thought the local manager would be the one to sign 
the contract. 

Q. (Mr. Ball, continuing) Do you recall off- 
hand at what meeting the question and answer oc- 
eurred ? 

Trail Examiner Bokat: I don’t think that makes 
any difference. [626 ] 

The Witness: In fact, I am sure it was at the 
meetings of December 14 or 16; either one of them. 

Trial Examiner Bokat: All right. 

Q. (Mx. Ball, continuing) Were you present 
mn the court room when Mr. Holmes testified in this 
case ? A. Yes, I was. 

Q. Do vou reeall if Mr. Holmes testified that at 
the meeting of November 25, Mr. White asked you 
who had the power to execute an agreement, if such 
was reached, and you answered that the Board of 
Directors would sign the agreement? Now, in fact. 
Was any such question put to von by Mr. White, 
and did vou make such an answer? 


854 Nat’! Labor Relations Board 


(Testimony of W. P. Powell.) 

A. Such a question was put to me, but I did not 
make that answer. 

Q. What answer did you make at that meeting? 

A. I said that I was not sure who would sign 
an agreement, that I didn’t think it would be me, 
and it was my opinion that it would be the local 
manager. I pointed out that the question had not 
been reached in our negotiations. 

Q. In connection with the meeting, or one of 
the meetings to which Mr. Holmes testified, he 
stated that vou were asked whether the wage scale 
which vou had Hsted in connection with the Ware- 
housemen’s proposed contract was the wage scale 
that was being paid, and you said that in some eases 
it was less. Did vou make any such statement to 
the effect that in some [627] cases it was less, to 
Mr. Holmes, or at that meeting, or at any time? 

A. No, I did not. 

Q. What, in fact, was the statement you made 
about wages, or the figures that you mentioned in 
connection with the discussion of wage scales sub- 
mitted in the Warehousemen’s contract ? 

A. At that meeting of November 12 with Mn. 
Estabrook and Mr. Holmes, when we reached the 
section covering wages, I stated that the company 
could not agree to the demands which they had pre- 
sented in their proposal, and Mr. Estabrook asked 
what wages we could agree to, and I read off to him 
for each elassification listed a minimum hourly rate 
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which would be acceptable to the company as a mat- 
ter of agreement. 

Q. And did you say that was less than was being 
pad? 

A. No; I said that was the minimum, and, in 


many cases,—a great many cases,—the hourly rate 
was higher. 

Trial Examiner Bokat: Let me see if I under 
stand that answer clearly. Are vou referring to the 
seale of wages then being paid at the Portland 
Store? 

The Witness: In answer to that last question, 
ves. That is, the hourly rates which I read to Mr. 
Estabrook were those wages which would be accept- 
able to the company, as a matter of agreement. 

Trial Examiner Bokat: But they represented 
minimum rates on [628] the whole that were then 
being paid to the Warehousemen then in vour Port- 
land store ? 

The Witness: That is true. 

Trial Examiner Bokat: Al! right. 

‘Q. (Mr. Ball, contmume) Do vou reeall of Mr. 
Holnes testifying that at the meeting of Decem- 
ber 16. Mr. Estabrook asked vou if vou would sign, 
ov the company would sign, an agreement with the 
same wages, hours and working conditions as has 
been in effeet prior to the strike: and that vou said 
‘“n0’’? [628A ] 

What is the fact as to whether or not that ques- 
tion and answer were made? 
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Trial Examiner Bokat: Will you read the ques- 
tion back, Mr. Nelson? 

(Thereupon the last question was read aloud by 
the reporter as above recorded.) 

A. That question was not asked by Mr. Esta- 
brook. 

Q. Was that question asked by anyone else at 
that meeting? ee eS itis. 

Q. What occurred at that time? 

A. The question was asked by Mr. Allen, and 
TI said to him that the question as to the signing of 
an agreement was one which had not been reached 
in our negotiations thus far, and therefore, I felt it 
was premature. 

At that point, Mr. Denecke asked Mr. Allen if the 
unions would be willing to accept such a proposal, 
and Mr. Allen said ‘‘no’’, and TI said to Mr. Allen, 
“Well, then, isn’t your question a hypothetical 
one?’’? And he said, ‘‘ves’’. And I suggested that it 
would not be advisable or would not accomplish 
anything to discuss a hypothetical question. 

Q. Were vou present when Mi. Dixon testified 
in this case? pe cs 

Q. Do you reeall that he testified that on the 
meeting of September 19, he asked vou whether, if 
an agreement were reached with his union, vou were 
in a position to sign a [629] contract or an agree- 
ment, and vou said to him that the company did not 
sign agreements. Now, was that question asked, and, 
did vou make such an answer? 
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A. Such a question was asked, but I did not give 
that answer. 

Q. What answer did you give? 

A. I said, so far as I knew at that time, I didn’t 
know of any contract in existence between the com- 
pany and labor organizations. 

Q. Did you at any time during the course of 
the negotiations with relation to the Portland retail 
and mail order house, make any statement that the 
company would not sign a written contract ? 

A. No, I did not. 

Q. During the fall of 1940, was your time exclu- 
sively employed in labor relations ? 

A. No, it was not. 

Q. What is the fact as to whether or not vou 
were busy during that time? 

A. Iwas very busy. 

@. And were vou or were you not located during 
most of that time in Oakland ? 

Mr. Walker: I don’t see the materiality of this, 
whether he was busy or not, or whether he was 
leisurely ocenpied. It certainly has no bearme on 
any of the issues. 

Trnal Examiney Bokat: I understand. It may 
have something to do with the statement of the 
Board’s witnesses about their [680] inability to get 
m touch with Mr. Powell. 

Mr. Ball: That is it. 

Trial Examiner Bokat: All right. 

A. I was traveling up and down the Coast quite 
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a bit of the time, but the majority of my time was 
spent in Oakland. 

Q. (Mr. Ball, continuing) Did Mr. Estabrook 
at any time ask vou whether the Company would 
sign an open shop contract with the status quo? 

A. No. 

Q. Did anybody ask you about signing an open 
shop contract ? 

A. It was not asked in that language. 

Q. What kind of a question, or what question of 
sinilar anport was asked, and by whom? 

A. Mr. Landye at the meeting of December 13 
asked this: as to whether or not, if the closed shop 
provision were removed from the Warehousemen’s 
proposal, would the company agree to the remain- 
ne provisions. 

Q. And what did vou sav? 

A. I said that the company had substantia! ob- 
jJections to certain other provisions and therefore 
eould not agree to all the remaining provisions. 

Trial Examiner Bokat: Off the record. 

(Discussion off the record) 

(Thereupon a document was marked as Re- 
spondent’s Exhibit 25 for identification.) [631] 


Mr. Ball: 7 offer in evidence Respondent’s Ex- 
hibit 25, being a clipping from the San Franeiseo 
Chronicle, December 22, for the purpose of showing 
the newspaper publicity and the backeround of 
the discussions that oecenrred at that time. 
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Trial Examiner Bokat: I stated off the record 
that I would accept it merely as evidence of the 
fact that this particular article came to the atten- 
tion of the respondent, and not as proof of the facts 
contained therein. 

(Whereupon the document heretofore marked 
as Respondent’s Exhibit 25 for identification 
was received in evidenee. ) 


San Francisco Chronicle 
Dee. 2, 1940 


AFL WILL MAP CHAIN STORE PLANS 


Plans for obtaining labor agreements in Mont- 
gomerv Ward stores in 11 Western States will be 
mapped at a Los Angeles meeting todav of officials 
of the AFL. 

The meeting will be held at the offices of the Joint 
Council of Teamsters. Dave Beck, vice president of 
the International Brotherhood of Teamsters, is ex- 
pected to attend. 

Chairman of the co-ordinating committee of the 
unions involved is TT’. A. White, AFL warehouse 
leader. AFI officials claim the company has refused 
to discuss labor relations with the union ‘‘despite 
union majorities in many stores.”’ 


Q. (Mr. Ball, continuing) Do vou recall, Mr. 
Powell, having a meeting in Oakland on December 
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6, at which time you discussed the situation at Port- 
land with Mr. White? A. Yes. 

@. And what was Mr. White’s statement about 
action at Portland during that meeting? 

A, Mr. White said this, that hee felt that we 
were making some progress in our negotiations at 
Oakland, and that as Jong as our negotiations pro- 
oressed satisfactorily, he would see that no action 
was taken at Portland. He said he would communi- 
cate with Mr. Estabrook and instruet him to with- 
hold any contemplated action in Portland. Mr. 
White gave that assurance to myself and to the 
Federal Coneiliator, Mr. Hoskins. 

Q. What is the faet as te whether or not the 
Portland house was [632] then closed, or was struck 
on the following day, December 7? 

Trial Examiner Bokat: It is so stipulated. 

Q. (Mr. Ball, continuing) Did you meet again 
with My. White on the following day, December 7? 

A. Yes, we did. 

Q. And what explanation did he give of the fact 
that the Portland house had been struck that morn- 
ing? 

A. Mr. White said that the Portland house had 
been struck by the Retail Clerks; that he had had 
authority to act for the Retail Clerks, but he no 
longer had that authority, and that the action whieh 
had been taken was out of his control. 

Mia. Ball: Your witness. 

Trial Examiner Bokat: Mr. Ball, in order to 
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elarify the record, I understand that you are not 
going to question this witness concerning other 
meetings, because this witness’ testimony as to what 
took place, as stated therein, would be substantially 
the same, or exactly the same as it is reported to 
Mr. Barr, and, for the purpose of saving time, vou 
are not asking hin to testify orally to that ? 

My Ball: What is right. 

ft will state that, if the specific questions were 
asked him on direct examination, he would testify 
substantially as is stated in the exhibit. 

Trial Examiner Bokat: And the things stated 
therein did take place, as so reported ? [633] 

Mr. Ball: Yes, and that the article states what 
took place at those meetings. 

Trial Examiner Bokat: All right, von may cross 
examine, 

Cross Examination 

Q. (Mr. Walker) Mr. Powell, since September, 
1938, vou have underteken labor relations for Mont- 
gomery Ward? 

A. No, I wouldn’t say: but I said [ have been 
fanniliar with the labor relations problems of the 
company since that time. 

Q. What do vou mean by that ? 

A. The question was asked, and I was just re- 
peatine the question, or the answer to the question T 
gave. 

@. Well, how do von mean? In what sense had 
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you beeome familiar with them? In an official ea- 
pacity ? 

A. Well, I will answer your question this way, 
that I was not at that time taking an active part 
in collective bargaining with representatives of our 
employees. 

Q. J understand that. Have vou, affirmatively ; 
in what manner did you become familar with the 
labor relations of Montgomery Ward? 

A. JI don’t believe that I understand vour ques- 
tion. 

Mr. Ball: I suggest that you simply asiggyii 
Powell something about the first problems that he 
handled in labor relations for Ward’s, the course of 
his experience in those matters, and so on. 

Trial ExaminerBokat: I don’t think thant 
necessary [634] to go into all that. 

Mr. Walker: No. 

Trial Mxaminer Bokat: T assume that you learned 
by discussions with other officials, rumor and hear- 
say. something of the problems of the company 
with regard to its labor relations with its emplovees; 
is that correct ? 

The Witness: Yes. 

Trial Examiner Bokat: Is that satisfactory ? 

Mi. Walker: That is satisfactory. 

Vinal Examiner Bokat: All vight. 

Q. (Mr. Walker, continuing) And sinee that 
time, and particularly since August, 1940. von have 
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actively undertaken matters relating to labor rela- 
tions ? 

A. I took an active part prior to that time, but 
that was the date I came to the Coast. 

Q. During all the time you have taken an active 
part, you have, in the meantime, acquired consider- 
able experience, have you not? 

A. Ihave acquired some experience, yes. 

Q. In your official capacity, you have had ocea- 
John A. Barr? 


sion to converse with Mr. Bart, 

Ag MOOS: 

Q. You have met him and made coutact with 
other officials of the company with relation to labor 
relations problems, and, during the course of your 
experience, have beeome famihar with [635] the 
philosophy or theory or attitude or policy of the 
eompany relative to labor relations; have you? 

A. That is correct. 

Q. All right, let us eall it ‘‘philosophy”’ so that 
we may understand. 

Pee Yourean call it anvthimg you want to call it. 

Trial Examiner Bokat: As long as we under- 
stand it. 

Mr. Walker: That is right, as long as we under- 
stand it. 

Trial Examiner Bokat: All nght. 

Q. (Mr. Walker, continumg) And the philoso- 
phy expressed by Mr. Barr has been transmitted to 
you by way of instructions from lim, is that cor- 
rect? A. ‘That is correct. 

Q. And upon receipt of those instructions, have 
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you endeavored to transmit them into action when- 
ever you have had occasion to meet with repre- 
sentatives of organized labor; is that correct? 

A. I have endeavored to follow Mr. Bart’s in- 
structions. 
11 tle 


Q. Now, I gather from your testimony, 
event I have misunderstood vou, YT wish that vou 
would correct me,—it has been vour practice in 
meeting with representatives of organized labor, 
particularly concerning the Portland situation, to 
receive proposed written agreements from Iabor or- 
vanizations ? 

A. I wouldn't say that has bec oun precticoum: 
would say that is the way the majority of the bar 
gaining sessions were [636] conducted. 

@. Well, in short, if a proposed eontraet is de- 
livered to vou, vou aceept it as such, do von not? 

Mr. Ball: Do you mean accept the contract, or 
accept it as a basis of bargaining ? 

Mr. Walker: As a proposed contract. 

A. Do vou mean, are we willing to go into nego- 
tiations with respect to that contract ? 

Q. (Mr. Walker) I mean, vou accept the re- 
ceipt or accept the delivery of the proposed con- 
teiet? Naturally, that is the first thine ili 
happens ? 

Mr. Ball: You mean, he does not aeeept the con- 
tract as such? 

A. Ifa proposal is received, T accept the receipt 
of it, ves. 

Q. (Mr. Walker, continuing) So that we will 
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‘understand it, I am not attempting to put any ques- 
tions to you for the purpose of confusing you or 
misleading you. A. Taunderstand. 

Q. I am simply asking you questions in order 
that I may have a more thorovgh understanding of 
vour testimony. A. All night. 

@. Now, after the form of agreement has been 
received by you, a meeting is arranged for: ts that 
correct ? A. Yes. 

Q. And at that meeting, if the representatives of 
the Union [637] suggest, the contract is then dis- 
cussed, clause by clause ? 

wee ves, (iat has been done. 

G, it is your instruction not to agree 1pon any 
clause ? Peo thet 1s vero. 

Well, will vou straighten me out on that? 
How do vou want to be straightened out? 
T don’t know. 

Well, T don’t knew either. 


Well, wherein is my statement wrong? 


OPore 


A. You stated that vour understanding of my 
instructions was that T should not agree with any 
clause. 

@. As such? 

A. Well, now, T am not sure [ understand vour 
question. 

Mr. Walker: Out of the ambiguity of words. 

Mr. Ball: We have an exhibit in here which con- 
tains Mi. Barr’s instructions. and T think we will 
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agree that Mr. Powell received them and carned 
them ont. 

Trial Examiner Bokat: There 1s no doubt about 
his receiving them, and he has testified that he ear- 
ried out the instruetions. 

Mr. Ball: 7 den’t want to intermupt. T thought 
it might shorten things. 

Q. (Mr. Walker, continuing) I call your at- 
tention to paragraph 3 of the second page of the 
letter dated November 22, written by John AA. Barr, 
received in evidence as Respondent’s Exhibit No. 
18. Do vou see that? [638] 

A. Yes. 

Q. Will you read it? 

“*. 1 dont think I need to. 

Q. Well, let us refer specifically to this state- 
ment there: ‘‘But do not agree to such a clause.” 

A. I think I understand your question now. 

Q. All right, will you answer it@ 

A. You are referring to Mr. Barr’s testimony 
in which he stated that agreement to a contract 
is an agreement in its entirety. 

Q. Now, by withholding agreement to any one 
elause, will you explain how it is possible to arrive 
at a collective bargaining agreement ? 

A. Why, yes. I might illustrate, to use your 
question: if, say, there are ten provisions of a 
proposal and I withhold agreement as to five of those 
provisions, agreement might be reached on the 
other five. 
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Q. How? 

A. Isn’t it possible to reach an agreement on 
the other five provisions ? 

Q. That is what I wanted to know. 

A. If the parties so desired. 

Q. That is what I wanted to know, how it is 
possible when you don’t agree to such clauses: “‘In 
discussing individual clauses, do not agree to such 
clauses.’’ How is it possible? 

A. Well, I have stated to you how it is possible. 
If the Company objects to certain provisions of a 
proposal, and does [639] not object to the others, 
certainly it seems possible that an agreement can 
be reached on those to which the company does not 
object. I believe you understand Mr. Barr’s poimt 
there. 

Q. I am frank to say I don’t, and that is why 
I asked you to explain. 

A. The reason an objection is made, or not ob- 
jection is made to a particular provision rather than 
that, we agree to that provision is that, during the 
course of negotiations as we come upon later sec- 
tions of a particular proposal, the discussion night 
take such a turn which would lead the negotiator 
to change his position on a previous provision which 
had been discussed. 

Q. Well, now, let us go back to the word ‘‘agree- 
ment’’. If you agreed to that particular clause, 
then that clause must apparently be acceptable to 
the union or they would not have advanced it, isn’t 
that correct? A. I presume so. 
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Mr. Ball: I will object to that, because it as- 
sumes a fact which is not in evidence, because the 
union might propose a number of clauses to which 
they do not object, that is, 1f written into the con- 
tract as a whole, as proposed, and yet they might 
object to signing a contract containing those par- 
ticular clauses and not the others. 

Q. (Mr. Walker, continuing) Was the state- 
ment of counsel a fact? [640] 

Trial Examiner Bokat: Do you agree to that? 

Mr. Ball: They may accept certain clauses in a 
contract but would not be willing to accept just 
those clauses in a contract as a final contract, with- 
out the others. 

My. Walker: That is what, I had in mind. Do 
vou understand it that way? 

The Witness. Yes. 

Q. (Mr. Walker, continuing) Now, how do you 
expect a contract to be reached with a labor organ- 
ization by agreeing with only five submitted clauses 
out of the ten, as you expressed it? 


You are asking for my opinion. 
dn other words, it is within the realm of pos- 
sibility ? 

A. You are asking how I expect it could be 
done; in other words, I expect it could be done. 


A. How do I expect, it? 

Q. Yes. 

A. My opinion is that it could be done. 
OneOh: 

A. 

Q. 
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Mr. Ball. TI will object to that question, if it is 
within the realm of possibility. 

Trial Examiner Bokat: That is obvious. 

The Witness: I would say it was within the 
realm of probability. 

Trial Examiner Bokat: I don’t want to get into 
the realm of metaphysics. [641] 

Mr. Ball: I was afraid we were, and that is why 
I interjected my objection. 

Q. (Mr. Walker, continuing) You have been 
instructed not to take the initiative in bargaining, 
is that correct? 

A. Yes, that is correct. I have been instructed 
that, the company has no demands to make upon a 
labor organization, and therefore we have no reason 
to go to them with any requests. 

Q. In other words, the duty les with the union 
to keep coming back and keep coming back and 
keep submitting proposals to the company? 

Mr. Ball: J will object to the use of the word 
‘“‘duty’’. As I observe, that involves another of these 
metaphysical distinctions. 

Trial Examiner Bokat: Well, ask him the ques- 
tion with the omission of the word ‘‘duty’’. Sup- 
pose you use the word ‘‘burden’’, if that is ac- 
ceptable. 

Mr. Walker: That is all right. 

Trial Examiner Bokat: If you want to use the 
word ‘‘burden’’, that the burden was upon the com- 
pany to come back with proposals—that the burden 
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was upon the union to come back with proposals, 
perhaps that would be better. 

Mr. Walker: Al right. 

Trial Examiner Bokat: All right. Off the record. 

(Discussion off the record.) 

Mr. Walker: Do you understand the question 
now ? [642] 

The Witness: Will you repeat it, please? 

Trial Examiner Bokat: I suggest that you re- 
frame it. You conceive it to be the burden of the 
Union to keep submitting demands until they meet 
with the approval of the company ? 

Mr. Ball: Let me mterpose an objection even 
to the word ‘‘burden’’. I don’t know whether it is 
a burden or whether it is not a burden. It is some- 
thing that I assume would be voluntarily assumed 
as such. 

Trial Examiner Bokat: I am just trying to 
earry out Mr. Walker’s idea. 

Mr. Ball: May I suggest that we inquire 
whether Mr. Powell’s concept, of the ordinary pro- 
cesses of bargaining would be that a union would 
present demands and then reframe them until the 
situation was clarified. 

Trial Examiner Bokat: I assume that is your 
position. Is that correct, as stated by Mr. Ball? 

The Witness: That, is the process of bargain- 
ing as stated which has been followed here in Port- 
land, yes. 

Trial Examiner Bokat: In other words, as I 
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see it, Mr. Powell, you have proceeded on the theory, 
so far as you are concerned, if you reject a par- 
ticular proposal, that ends the matter until and 
unless the Union submits some modification of that 
proposal to be considered anew by you? 

The Witness: I wouldn’t say that is entirely 
correct. [643] 

Trial Examiner Bokat: Well, in what way is 
it not entirely correct? 

The Witness: I would say that there are certain 
provisions of proposals which have been submitted 
to which the company has a substantial objection, 
such as a closed shop, to which I cannot conceive 
of any modification which the union could come 
forward to present. There are other provisions 
where it is a question of wording, and that wording 
has been suggested during the course of the bar- 
gaining sessions. 

Trial Examiner Bokat: You might state that 
the company would accept those particular pro- 
visions, or, let us eonfine it to one pro- 
vision, would accept that particular provision with 
elimination of a certain word, or have it reworded 
in a particular way, such as suggested; is that 
what you mean? 

The Witness: It has been stated in a number 
of ways, that any provisions, if it is worded thus 
and so, it would be acceptable to the company. 

Mr. Ball: Let me submit that the story of the 
bargaining sessions shows that that has been done. 
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Trial Examiner Bokat: Very well, Mr. Ball. 
Particularly in the testimony of Mr. Langford. 

Q. (Mr. Walker, continuing) On any of the 
clauses, or on any of the agreements submitted by 
any of the unions to the company, did you express 
to the representatives of the Union the position of 
the company in any manner other than as a restate- 
ment, of [644] position concerning wages, hours 
and working conditions as had been pertaining? 

A. I am afraid I will have to have that ques- 
tion read. It 1s rather long. 

(Thereupon the question was read aloud by the 
reporter as hereinabove recorded.) 

A. I would have to know what specific pro- 
visions you are talking about. 

Q. All right, we will do that. 

Trial Examiner Bokat: Off the record. 

(Discussion off the record.) 

A. There were not any concessions of major 
importance; there were, I would say, some minor 
concessions. 

Q. Who first gave you a copy of the Warehouse- 
men’s proposed contract or agreement ? 

A. I received a copy from Mr. Huddleston in 
the mail. 

Mr. Ball: We can stipulate the date in a minute. 

Q. (Mr. Walker, continuing) Did you later re- 
celve one personally from the Warehousemen’s 
representative ? 

A. No. When I came up to Portland to meet 
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with the union representatives, Mr. Estabrook and 
Mr. Holmes, I obtained from Mr. Huddleston the 
copy that he had received from Mr. Estabrook, 
which we used as the working copy. 

Mr. Ball: I will stipulate the date if you want, 
to, on that. 

Q. (Mr. Walker, continuing) Now, in the meet- 
ines in December [645] in Portland, either Mr. 
Estabrook or My. Holmes made some statement to 
the- effect that, they were willing to recede from 
an absolute insistence on a closed shop provision 
appearing in any contract, isn’t that correct? 

A. No, they did not. Mr. Estabrook in the meet- 
ing of December 16, when we opened that meeting, 
suggested that we go through the Warehousemen’s 
proposal section by section. I pointed out to Mr. 
Estabrook that we had gone through the Ware- 
housemen’s proposal before, and I was wondering 
if his union’s position on the closed shop was still 
the same. 

T said, if it was, I wondered as to the advisability 
of discussing the remaining provisions, and Mr. 
Estabrook said that he would not withdraw the 
closed shop demand; in fact, he could not. He said 
that the only way that the closed shop demand could 
be withdrawn would be by a vote of the member- 
ship, and when I asked him if that was a possibility, 
he said it was; he said that the membership might 
at some later date vote to withdraw the demands 
for a closed shop. 
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Q. Didn’t they indicate to you that through the 
process of bargaining the Warehousemen were not 
insisting on a closed shop? AN ING, 

Q. Have you any memoranda on your meetings 
with Mr. White? A. Yes, I do. 

Q. Here with you? 

A. No, I don’t have them here with me. [646] 

Q. Where are they? 

A. ‘They are in Oakland. You see, the meetings 
with Mr. White all were in Oakland. 

Mr. Ball: Off the record? 

Trial Examiner Bokat: Off the record. 

(Discussion off the record.) 

Q. (Mr. Walker, continuing) Mr. Powell, m 
your answer concerning whether or not you had 
authority to sign an agreement, you seemed a little 
uncertain as to who would have that authority. 
Do you know? 

A. I ean explain that, Mr. Walker. That point 
had not been reached in any particular negotiations, 
either here in Portland or for that matter, anywhere 
on the Coast; and, by that, I mean the question 
as to would sign a contract on behalf of the com- 
pany, that question had not been reached; in fact, 
it had not been approached in the negotiations, and 
that was the reason for my hesitancy in saying 
exactly who, because that question would be de- 
cided at the time it was reached in the negotiations. 

I said I presumed it would be the local manager. 

@. The unions, -however, did want to know 
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whether they were dealing with anybody with whom 
they could ultimately reach an agreement, isn’t, that 
correct ? 

Mr. Ball: I object to the union’s belief about 
these matters, and the relevancy of that belief. [647] 

Mr. Walker: J am not asking about the Union’s 
belief; I am asking about his belief. 

Trial Examiner Bokat: I think you have gone 
into it, have you not, Mr. Walker? 

Mr. Walker: As a matter of fact, that question 
has never been decided yet, has it? 

The Witness: What is the question? 

Mr. Walker: Who would sign a contract. 

A. So far as the Portland situation is concerned, 
no; to my knowledge, it has not been decided. 

Q. (Mr. Walker, continuing) JI call your at- 
tention to your testimony in which you told Mr. 
Allen it was premature to determine whether an 
agreement could be reached which embodied work- 
ing conditions, wages and hours obtaming at the 
plant prior to the strike. Will you explain a situa- 
tion in which such a question is premature? 

A. Well, in answer to Ar. Allen’s question, I 
used the word ‘premature’ with regard to sign- 
ing a contract, because, in his question, he asked 
if the company would sign a contract, covering those 
matters, and I pointed out that the question of the 
signing of a form of contract was premature at 
that time, and we felt that unless an agreement 
had been reached between the parties on substan- 
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tially all the provisions, or upon a substantial num- 
ber of provisions, then was the time to consider 
the question as to the form of the agreement. [648] 

Q. An agreement over hours, wages and work- 
ing conditions then obtaining at the operations, 
wouldn’t you say that was substantial? 

A. Well, there was no agreement on this point, 
or on those practices, As I stated, Mr. Allen said 
the question was a hypothetical one. 

Q. Did you report that matter to Mr. Barr? 

A. I reported that meeting. 

Q. Mr. Powell, who makes the quarterly ‘wage 
survey’’ that you have described ? 

A. ‘The personnel manager. 

Q. And does that, cover anything other than 
those employees engaged at the Portland operation ? 

A. Well, it is a practice that is done through- 
out the country and here at Portland; it covers 
only, in this instance, the employees at, Portland. 
Is that what you mean? 

Q. Does it cover any other factors other than 
the wages of employees at Portland ? 

A. What do you mean by ‘‘other factors’’? 

Trial Examiner Bokat: Does it cover salaries 
paid by other concerns, by concerns doing business 
similar to that of Montgomery Ward 2”’ 

The Witness: Yes, and T believe I stated that. 

Trial Examiner Bokat. I don’t know whether 
Mr. Walker intended that, but that is what I want 
to know. [649] 
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Mr. Walker: That is precisely what I intended. 

Trial Examiner Bokat: All right. You say it 
does ? 

The Witness: Yes. 

Q. (Mr. Walker) Who makes the surveys of 
the other firms operating in the Portland area? 

A. As I understand the survey,—and that is 

what is told to me by Mr. Glassley, who explained 
the procedure to me,—there is an interchange of 
correspondence between employers, which enables 
employers to know what rates are established at 
various business houses and establishments in Port- 
land, and it is done to compare rates on comparable 
jobs. 
- Q. For instance, relative to the warehousing at 
Montgomery Ward, a survey is made of the wages 
paid by other warehousing firms in Portland, is 
that correct ? A. That is correct. 

Mr. Walker: I believe that is all. 

Trial Examiner Bokat: Do you have _ those 
figures, Mr. Powell. 

The Witness: Yes, I have them, but not here. 

Trial Examiner Bokat: Did you have _ those 
figures before you at the time that you went into 
negotiations with the Warehousemen’s Union, or 
before you went into the negotiations? 

The Witness: I looked at them before we en- 
tered into the negotiations. 

Trial Examiner Bokat: But after you had seen 
the proposed contract? [650] 
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The Witness: Yes, after I had seen the proposed 
contract, and before we entered into the negotia- 
tions. 

Trial Examiner Bokat: You had examined the 
survey ? 

The Witness: Yes. 

Trial Examiner Bokat: What did you find? 

The Witness: Well, 

Trial Examiner Bokat: Of course, I realize that 
you haven’t the figures here and you will have to 
depend on your recollection. 

The Witness: Mr. Glassley pointed out the com- 
parisons in wage rates to me. 

Trial Examiner Bokat: I am referring now to 
the Warehousemen for example. 

The Witness: I don’t recall the Warehousemen 
specifically. 

Trial Examiner Bokat: What have you in mind, 
now ? 

The Witness: The entire personnel of the mail 
order house on job classifications. That is the way 
the survey was taken. The rates are listed as to 
all job classifications. 

Mr. Ball: Let me point out to say that our job 
classifications are not analogous to the certification 
classification of the Warehousemen’s Union, Mr. 
Examiner. 

Trial Examiner Bokat: I just wanted to know 
if Mr. Glassley knew what wage scales were paid 
to other employees in similar classifications, re- 
gardless of what they are called. 


vs. Montgomery Ward & Co. 879 


(Testimony of W. P. Powell.) 

The Witness: I largely relied on Mr. Glassley. 

Trial Examiner Bokat: There is no question 
about that. And [651] he assured you what? 

A. He assured me that the company wage policy 
was being followed. 

Trial Examiner Bokat: You mean he assured 
you that the company was paying as high wages 
as other concerns in Portland, Oregon, or in the 
Portland area? 

The Witness: He gave me that assurance, and 
he illustrated that by, 

Trial Examiner Bokat: Giving you some ex- 
amples ? 

The Witness: Yes. 

Trial Examiner Bokat: All right. 

Q. (Mr. Walker, continuing) What examples 
did he show you? Did he refer to the mail order 
section ? 

A. That is right. 

Q. And did that include Warehousemen ? 

A. Yes, it did. 

Q. What do you recall now was the showing 
relative to warehousemen ? 

A. I don’t recall specifically. 

Q. Well, was your rate on warehousemen the 
same as other firms were paying for warehouse- 
men in Portland, or better or less? 

A. As TI recall, it was either equal or better. 

Trial Examiner Bokat: There was some dispute 
about that during the bargaining negotiations, 
whether or not that was a fact? [652] 
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(Testimony of W. P. Powell.) - 

The Witness: Yes, there was, and I might say, 
too, In answer to Mr. Walker, further, when he 
speaks of warehousemen that includes a number of 
job classifications. I don’t recall night now whether 
each one of those job classifications was actually 
better than any comparable rate in the city. 

Trial Examimer Bokat: I believe we had some 
testimony by Mr. Estabrook that he disputed the 
ficures gathered by you, or at least your represen- 
tation that the respondent was paying equal or 
better wages than other concerns in the City of 
Portland who emploved warehousemen, or who em- 
ploved people who fell within the classification of 
“Warehousemen’’, as contended for by the union. 

The Witness: Well, Mr. Estabrook did_ state 
that he thought we were not paying as much as the 
others. He didn’t make a point of it, if that is what 
vou mean. 

Mr. Walker: T think that is all. Just one more 
question. 

Trial Examiner Bokat: <All right. 

Mr. Walker: Never mind; that is all. 

Trial Examiner Bokat: If vou want to add to 
your last answer, Mr. Powell, vou may do so. 

The Witness: Yes. As IT understand his ques- 
tion, [ was wondering if he was referring to the 
meetings prior to the strike, or the meetings after 
the strike was called. T think that might be impor- 
tant. 
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(Testimony of W. P. Powell.) 

Trial Examiner Bokat: Why? Had the wage 
situation changed? [653] 

The Witness: No, but the fact that you asked 
me if Mr. Estabrook stated we were not paying as 
high wages. 

Trial Examiner Bokat: I don’t know whether he 
made the statement before or after. I was not so 
particularly concerned as to when he made it, but 
whether he did make it. 

The Witness: Well, he did make it at one of the 
meetings after the strike was called. 

Trial Examiner Bokat: Any redirect ? 


Redirect Examimation 

Q. (Mr. Ball) Are we a member of any Em- 
plovers’ Association in Portland ? 

A. No, we are not, to my knowledge. 

Q. And did vou at the meetings subsequent to 
the strike foreclose Mr. Estabrook’s opportunity to 
prove the fact that our wage scale was not com- 
parable ? A. No, I did not. 

Vi Balls ‘Mat is all. 

Trial Examiner Bokat: You are excused. 


(Witness excused) 


Mr. Ball: The respondent rests. 

Trial Examiner Bokat: The respondent has 
rested. And I assume the Board will rest without 
anv rebuttal ? 
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Mr. Walker: We will have two witnesses. Very 
short witnesses. 

Trial Examiner Bokat: J will state that I have 
not as vet read the exchange of correspondence be- 
tween Mr. Powell and Mr [654] Barr, and Waa 
to check my notes before we close, to be sure that 
everything is before me, so that I can make a de- 
termination of the issues without finding something 
missing. So I will declare a recess now of half an 
hour, and then we will come back and resume after 
that time. 

T now declare a recess for half an hour. 

(Whereupon, at this time a recess was taken, 
after which proceedings were resumed as follows:) 

Trial Examiner Bokat: The hearing is now 
sess1on. 

Mr. Ball: It is stipulated between the parties 
that the strike in Sears Roebuck at Seattle, which 
has been referred to in this hearing, occurred on 
November 19 and November 20. 

Trial Examiner Bokat: 1940? 

MW. Ball: 1940. 

Mr. Walker: J will agree to that, but, for the 
purpose of the record, I want it understood by con- 
senting to the stipulation. IT am not admitting the 
materiality of that matter. 

Trial Examiner Bokat: All right. call your wit- 
ness. 
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previously sworn, was recalled as a witness by and 
on behalf of the Board, and further testified as 
follows: 

Trial Examiner Bokat: You are now being re- 
called as a witness for the Board. You have been 
previously sworn. Your name is what ? 

The Witness: J. W. Estabrook. [655] 


Direct Examination 

Q. (Mr. Walker) There has been some testi- 
mony in the record to the effect that, at a meeting 
in either Oakland or San Francisco at which vou 
were present. a meeting with Mr. Powell, Mr. 
White also being there. Mr. White said that unless 
the company agreed to a closed shop in Portland. 
the Warehousemen would strike Montgomery Ward 
in the eleven western states. What is the fact as 
te whether or not that statement was made? 

A. I never heard that statement. 

Q. There has been also some testimony that at 
that same meeting Mr. White also stated that all he 
had to do was to send a teletype and call the men, 
ane that is ‘‘just what we will do’’. What is the 
fact as to whether or not that statement was made? 

A. I never heard that one, either. 

Q. At anv of vour meetings with Mr. Powell. 
Was the statement made by Mr. Powell that the 
wages paid to the warehousemen by Montgomery 
Ward in Portland were equal to or better than the 


884 Nat’l Labor Relations Board 


(Testimony of J. W. Estabrook.) 
wages paid to other warehousemen in the Portland 
area ? 

A. I have heard Mr. Powell make that state- 
ment, yes. 

Q. Was there anything said by Local 206 to that 
matter? A. Yes. 

@. What? 

A. We didn’t quite agree with him. 

Mr. Ball: I move to strike the answer that the 
Union didn’t agree with Mr. Powell’s statement as 
not tending to prove or [656] disprove any issue in 
this case. 

Trial Examiner Bokat: You are referring to the 
answer and not the question ? 

Mr. Ball: Let the record show that I am 08 
eluding both the question and the answer, and, that. 
T would hke to have this objection be shown as pre- 
ceeding the answer. 

Trial Examiner Bokat: J will let the question be 
answered if the witness will state what was said im 
reply to the statement made by Mr. Powell. 

The Witness: Mr. Powell made the statement 
that Montgomery Ward in Portland were paying as 
much as anyone else for the same type of work in 
Portland. T, myself, disagreed with him and told 
Mr. Powell that he was paving considerably less 
than people in the same type of business were pay- 
ine. 

Mr. Ball: JT move to strike that for the same 
reason. 
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(Testimony of J. W. Estabrook.) 

Trial Examiner Bokat: The motion is denied. 

Q. (Mr. Walker, continuing) Did you give any 
specific reference or example showing wherein there 
was a difference between the wages paid by Mont- 
gomery Ward and other firms for the same kind of 
work? A. Yes, I did. 

Mr. Ball: Just a moment. T move to strike that. 
T also want to have the objection shown before the 
answer of the witness. I move to strike that as 
having already been gone into by the same witness. 

[657] 

Trial Examiner Bokat: JI will agree with that, 
but I will let him amplify it, if he thinks that it is 
necessary. 

Mr. Ball: For the further reason that it 1s 1m- 
material to anv of the issues in this case. 

Trial Examiner Bokat: J will let it stand. 

Mr. Walker: My. Nelson, will vou read the ques- 
tion to the witness? 

(Thereupon the last question was read aloud by 
the reporter as above recorded.) 

A. Yes, I did. 

Q. (Mr. Walker, continuing) What examples 
‘did you point out to him? 

Trial Examiner Bokat: Your objection runs to 
the entire line, Mr. Ball? 

Mr. Ball: Yes, if the Examiner please. 

The Witness: Shall I answer the question ? 

Trial Examiner Bokat: Yes. 

A. Meier & Frank, Roberts Brothers, Sears Roe- 
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(Testimony of J. W. Estabrook.) 
buck, Honeyman Hardware; all of the wholesale 


plumbing concerns. 
Mr. Walker; Thais all. 


Cross Examination 

Q. (Mr. Ball) Mr. Estabrook, how long did this 
meeting of November 25 at Oakland last? Do vou 
recall ? 

A. Oh, quite a while; the biggest part of the 
afternoon. 

Q. And this meeting did follow the formation of 
the committee [658] to which von testified in your 
direct examination, the committee to organize Mont- 


gomery Ward in the eleven western states ? 
as 


A. I can’t answer that “ves” or “‘no”’. 

Q. Now, Mr. White, who has been mentioned as 
the spokesman for the entire meeting,—he was the 
spokesman for the entire meeting, was he not? 

A. J don’t think so. He led off and started the 
conversation. He certainly wasn’t speaking for me. 

Q. As a matter of facet, he probably did more 
talking at the meeting than anyone else, ineluding 
vourself ? A. J think it was about even. 

Q. You did quite a bit of talking ? 

A) Phat is ficht. 

Q. Of course, vou never suggested, either of vou, 
at that time, that there might be strike action taken 
against Montgomery Ward, did von? 

A. T don’t recall that; we might have, however. 

(). And you didn’t suggest that something had 


vs. Montgomery Ward & Co. 887 


(Testimony of J. W. Estabrook.) 
to be done before a definite date or strike action 
would be taken ? A. TJ think we did. 
Mr. Ball: That is all. 
(Witness excused ) 


¢ 


Mr. Walker: Mrs. Fullerton. 

FRANCES BERNICE FULLERTON [659] 
ealled as a witness by and on behalf of the Board, 
being first duly sworn, was examined and testified 
as follows: 

Trial Examiner Bokat: Give your name and ad- 
dress to the reporter. 

The Witness: Frances Bernice Fullerton, 7325 
North Wilhams. 

Trial Examiner Bokat: Portland? 

The Witness: Yes. 


Direct Examination. 
Q. (Mr. Walker) You are the wife of Robert 


Fullerton, are vou? A. Yes, sir. 
Q. In the month of December, 1940, did a Mr. 
McGowan come to your home? A. Yes. 


Q. Prior to that time, had he ever been to your 
home? A. No. 

Trial Examiner Bokat: That is, to your knowl- 
edge? 

The Witness: To my knowledge. 

Trial Examiner Bokat: All right. 
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(Testimony of Frances Bernice Fullerton. ) 

Q. (Mi. Walker, continuing) Do you remember 
the ineident of the strike taking place at Montgom- 
ery Ward here? A. Yes. 

@. About how long was i after the time when 
the strike started when Mr. McGowan came to your 
home? 

A. Well, £ don’t remember the date; it was 
shortly after. 

Q. About how many days? [660] 

A. Oh, maybe one or two. 

Q. Has Mr. McGowan heen to your home at any 
time since that date? ENO: 

Wa: Walker? That is all. 

Mr. Ball: No cross examination. 

Trial Examiner Bokat: The witness is excused. 

(Witness excused) 


(Thereupon a document was marked as Board’s 
Exhibit 13 for identification. ) 


Ma. Walker: May I state that the markings ap- 
pearing on Board’s Exhibit 13 for identification, ex- 
cept those which are made in red ink, may be dis- 
regarded in consideration of the same. 

Trial Examiner Bokat: Is that agreeable, Mr. 
Ball? 

Mien: ‘Nhat is all meht, 

Trial Examiner Bokat: Now, you are offering 
Board’s Exlnbit 183 in evidence pursuant to the 
stipulation heretofore entered? 
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Mr. Walker: That is right. 
Trial Examiner Bokat: It will be received and 
marked in evidence. 
(Whereupon the document heretofore marked 
Board’s Exhibit 13 for identification was re- 
ceived in evidence. ) 


Mr. Walker: I now move that paragraph 7 of 
the complaint be amended by inserting after the 
word ‘‘in’’ in the last Ine on [661] page 3 thereof 
and preceding the word ‘‘selling’’, the words ‘‘han- 
dling or’; and following the word ‘‘selling’’, again 
on the last line of page 3 thereof, the following: 
“merchandise, imeluding display helpers, tire 
mounters, stockmen, order fillers, markers, messen- 
gers, outside salesmen and floo1 cashiers.’’ 

Trial Examiner Bokat: Off the record. 

(Discussion off the record) 

Trial Examiner Bokat: The motion is granted. 
Does the Board rest ? 

Mr. Walker: The Board rests, and I also move 
that the complaint be amended to conform to the 
proof. 

Trial Examiner Bokat: ‘he motion is granted. 

Mr. Walker: My motion is not directed to any 
substantial matter in the complaint, Mr. Examiner. 
It is not directed, rather, to any substantive matter. 

Trial Examiner Bokat: Just names, dates, and 
spelling, and such minor details? 

Mr. Walker: That is correct. 

Trial Examiner Bokat: All right, I will grant the 
motion. 
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Mi. Ball: Now, the record shows that the Board 
has rested ? 

My. Walker: Yes. 

Mr. Ball: And that both sides have rested? 

Trial Examiner Bokat: That is correct, unless the 
respondent has something. [662] 

Mr. Ball: No, we rest. 

Trial Examiner Bokat: All right. Is there any- 
thing further? 

Mr. Ball: Now comes the respondent and moves 
the Examiner and the Board to dismiss this case 
ease for the following reasons, to-wit: 

First, that the evidence produced by the Board 
fails to show any failure on the part of the respond- 
ent to bargain collectively with any representative 
of its employees at Portland, Oregon or in the man- 
ner charged in the complaint ; 

Second, that the evidence produced by the Board 
fails to show that this strike which is now in ex- 
istence in Portland, Oregon, was in any way due 
to any unfair labor practices on the part of the re- 
spondent ; 

Third, that the record as a whole fails to show 
the existence of any refusal to bargain collectively 
on the part of this respondent ; 

Fourth, that the record as a whole fails to show 
that this strike was in any way related to any un- 
fair labor practices on the part of this respondent; 

Fifth, that the record affirmatively shows that at 
all times the respondent has, when requested by rep- 
resentatives of its employees and by the charging 
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unions, met with and bargained with representa- 
tives selected by its employees, in good faith. 
Sixth, that the record affirmatively shows that 
the strike here was due to other reasons than the 
existence of any failure [663] to bargain collectively, 
and, more specitically, the record affirmatively shows 
that the strike in this case was due to the failure of 
this respondent to accept the demands made by the 
charging unions for a closed shop, including by 
or ‘union 


(4 ) 


that term such variants as ‘‘union shop’ 
preference’’; 

Next, that the record fails to show that the unit 
represented by the Retail Clerks is a proper unit 
for collective bargaining purposes; that the Retail 
Clerks’ Union has at no time been selected by a 
majority of the employees in a proper unit of the 
respondent to represent them in collective bargain- 
ing; and that the record affirmatively shows a his- 
tory of collective bargaining between the parties, 
which recognized a different unit as appropriate 
than that set forth in the complaint, as amended. 

I think further elaboration on that motion would 
be unnecessary, but, if the Examiner please, there 
is one theory of the case, with relation to one phase 
of this motion, which, if I stated more fully or 
elaborated on our position more fully, might clarify 
the issue. 

Trial Examiner Bokat: Suppose I first rule on the 
motion ? 

Mr. Ball: Yes. 
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Trial Examiner Bokat: I reserve decision on the 
several motions. 

Mr. Ball: The theory of the case which we possess, 
and whieh I would like to explain to the Examiner, 
relates only to one of [664] the three or four issues 
which are raised by the pleadings and the evidence 
in this ease. 

The four issues, as we view them, are: (1) whether 
or not there was a failure to bargain collectively 
on the part of the respondent at any time with 
either of the charging unions subsequent to No- 
vember Ist; (2) the second issue is whether any 
such failure did, in fact, cause or amount to a 
cause for the strike; (3) the third issue is whether 
the Retail Clerks, as a charging union, did have an 
appropriate unit so that there could have been a 
failure to bargain with them,—did have a majority 
of the appropriate unit; (4) and the fourth issne 
is whether or not this social conversation of Mr. 
McGowan’s amounts to an 8-1 violation. 

Of those issues, the one that perhaps deserves 
some explanation is the question of whether or 
not this strike was in any way due to unfair labor 
practices, namely, the failure to bargain collec- 
tively. 

The respondent’s theory of the cause of this 
strike may be pointed out by examining certain 
facts which are disclosed by this record. 

After the certification of the Warehousemen as 
a bargaining agent here in Portland, which oe- 


us. Montgomery Ward & Co. 893 


eurred August 10, there was no activity on the part 
of the Warehousemen to solicit a contract or to 
negotiate a contract until sometime towards the end 
of September, and no pressure on the company was 
made, [665] or no definite or specific request was 
made until sometime later. 

Some of the exhibits in this case indicate or 
suggest that the reason for that was a desire on 
the part of some of the other unions to organize 
the company. 

Now, a large part of the delay between the date 
of certification and the date when negotiations 
started was thus due to causes which are not causes 
in any way ascribable to conduct on the part of 
this respondent. 

Sometime in October,—October 22,—the Retail 
Clerks and the Office Workers, together, did meet 
with the company. At that time, it) was clearly 
ascertained by both parties that a substantial item 
of disagreement existed upon a major issue, namely, 
the demand made by those two unions that a con- 
tract be signed, covering the entire store which con- 
tained a closed shop clause. 

The evidence shows that these unions, especially 
the Retail Clerks’ Union, had a number of contracts 
in the City of Portland, all of which included the 
Closed Shop Clause, and for that reason, it did not 
seem to the officials of that Union practicable to 
waive their demands for that closed shop clause. 

The evidence in this record shows that in the 
meeting held by the Warehousemen, the closed 
shop clause was also the major issue, and there was 
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a constant source of reiteration on the part of the 
representatives of the Warehousemen’s Union in- 
dicating [666] a complete futility of agreement, 
unless there was acquiescence in that demand. 

Sometime in November, around November 19 or 
20, a strike was called at Sears Roebuck in Seattle, 
at which place they have a mail order house, a unit 
comparable to the mail order house unit which 
exists here at Portland. The result of that strike 
was that Sears made a closed shop agreement. 

An organization known as the Western Ware- 
house Conference has a vice-president by the name 
of Glazier, who is the head of a Teamsters Union 
at Seattle. At Seattle, resides also the vice-presi- 
dent of the International ‘Teamsters’ Union, Dave 
Beck. Montgomery Ward has no unit in operation 
at Seattle that has any employees of the kind Mr. 
Glazier would be interested in organizing, yet Mr. 
Glazier was appointed on a committee to organize 
Montgomery Ward in the eleven western states. 

This committee was announced quite publicly, and 
had as its spokesman and secretary, the secretary 
of the Western Warehouse Council, a man by the 
name of White, from either Oakland or San 
Francisco. 

At a meeting of November 25, he appeared pur- 
porting to speak for the entire A F of L on the 
Pacific Coast, and delivered an ultimatum to Mont- 
gomery Ward & Company that we would have to 
agree in Portland to a closed shop clause, with the 
indication that that demand would be made in other 
locations. [667] 
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Shortly after that, after the ultimatum was given, 
a meeting was held in Los Angeles, attended by, 
among others, Dave Beck, in which the committee 
discussed a program, and in which there was dis- 
cussed the possibility of Teamsters’ suppoit to any 
strike action that might be taken against Mont- 
gomery Ward. 

And strike action did follow at Oakland on De- 
cember 4. 

It is our contention that the strike action was 
due entirely to the organizing efforts that were 
directed in this fashion. 

On December 5 or 6, a meeting was held in Oak- 
land, in which Mr. White, still purporting to speak 
for the Portland Warehousemen and the Port- 
land Retail Clerks, promised that if negotiations 
were continued, there would be no strike at Port- 
land. 

Nevertheless, the strike was called here, pur- 
portedly called on the word of My. White by the 
Retail Clerks first; and the Retail Clerks are the 
union, as has been already demonstrated in the 
record, which had a policy adopted as to contrac- 
tual negotiations which made it impossible for them 
to back away from a closed shop clause. 

I call the Examiner’s attention to that fact, be- 
cause I think that sets forth the facts relating to 
the causation of the strike here at Portland. 

Mr. Walker: The Board resists the motion. 

Trial Examiner Bokat: The record will so show. 
Ts there [668] anything further? Off the record. 
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(Discussion off the record.) 
Trial Examiner Bokat: The hearing is now 
closed, if there is nothing further. 
(At 5:15 p. m. April 17, 1941, hearing concluded. ) 
[669] 


In the United States Circuit Court of Appeals 
for the Ninth Cirenit 


No. 10108 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
VS. 


MONTGOMERY WARD & COMPANY, 
Respondent. 


CERTIFICATE OF THE NATIONAL 
LABOR RELATIONS BOARD 


The National Labor Relations Board, by its Ex- 
ecutive Secretary, duly authorized by Section 1 of 
Article VI, Rules and Regulations of the National 
Labor Relations Board—Series 2, as amended, here- 
by certifies that the documents annexed hereto con- 
stitute a full and accurate transeript of the entire 
record in a proceeding had before said Board en- 
titled, ‘In the Matter of Montgomery Ward & Com- 
pany and Warehousemen’s Union, Local No. 206, 
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Chartered by the International Brotherhood of 
Teamsters, Chauffeurs, Stablemen and Helpers of 
America, Affiliated with the American Federation 
of Labor,’’ and “‘In the Matter of Montgomery 
Ward & Company and Retail Clerks’ International 
Protective Association, Jiocal 1257, Affilated with 
the American Federation of Labor,’’ the same being 
Cases Nos. C-1905 and 1906, respectively, before 
said Board, such transcript including the pleadings, 
testimony and evidence upon which the order of the 
Board in said proceeding was entered, and including 
also the findings and order of the Board. 

Fully enumerated, said documents attached hereto 
are as follows: 

R-1863 

(1) Petition for investigation and certification 
of representatives filed by Warehousemen’s Union 
Moca 2-206, affiliated with J. B. of T. C. 8. FA. 
of A., sworn to April 5, 1940. 

(2) Copy of order directing investigation and 
hearing, dated April 27, 1940. 

(3) Notice of hearme issued by the National 
Labor Relations Board, May 6, 1940. 

(4) Order postponing hearing issued by the Na- 
tional Labor Relations Board, May 9, 1940. 

(5) Certified copy of order designating Thomas 
P. Graham, Jr. Trial Examiner for the National 
Labor Relations Board, dated May 24, 1940. 

Documents listed hereinabove under items 1-5, in- 
clusive, are contained in the exhibits and included 
under the following item: 


898 Nat?l Labor Relations Board 


(6) Stenographic transeript of testimony before 
Trial Examiner Graham on May 27 and 28, 1940, 
together with all exhibits introduced in evidence. 

(7) Copy of decision and direction of election 
issued by the National Labor Relations Board on 
June 24, 1940. 

(8) Copy of order correcting decision and diree- 
tion of election, dated June 25, 1940. 

(9) Copy of election report issued by the Na- 
tional Labor Relations Board, July 22, 1940. 

(10) Copy of certification of representatives 
issued by the National Labor Relations Board on 
August 10, 1940. 


C-1905 and 1906 

(11) Charge filed by Warehousemen’s Union, 
Local No. 206, affiliated with I. B. of T., C. W..@ 
H. of A., Labor Temple, sworn to December 10, 
1940. 

(12) Charge filed by Retail Clerks International 
Protective Association, Local No. 1257, sworn to 
December 19, 1940. 

(13) Copy of order consolidating eases issued 
by the National Labor Relations Board on March 
28, 1941. 

(14) Consolidated complaint issued by the Na- 
tional Labor Relations Board on March 31, 1941. 

(15) Notice of hearing issued by the National 
Labor Relations Board on March 31, 1941. 

(16) Respondent’s answer to the consolidated 
complaint, sworn to April 7, 1941. 
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(17) Certified copy of order designating George 
Bokat Trial Examiner for the National Labor Re- 
lations Board in Cases Nos. XITX-C-847 and XIX- 
C-851, dated April 10, 1941. 

Documents listed hereinabove under items 
10-17, inclusive, are contained in the exhibits and 


7 and 
included under the following item: 

(18) Stenographic transeript of testimony be- 
fore Trial Examiner Bokat on April 14, 15, 16, and 
17, 1941, together with all exhibits introduced in 
evidence. 

(19) Copy of intermediate report of Tria] Kx- 
aminer Bokat, dated June 11, 1941. 

(20) Copy of order transferring cases to the 
Board, dated June 24, 1941, together with annexed 
notice. 

(21) Copy of respondent’s exceptions to the in- 
termediate report. 

(22) Copy of respondent's letter, dated July 14, 
1941, requesting oral argument. 

(23) Copy of notice of hearing for purpose of 
oral argument, dated July 23, 1941. 

(24) Copy of list of appearances at oral argu- 
ment held August 5, 1941. 

(25) Copy of decision, findings of facet, conclu- 
sions of law and order issued by the National Labor 
Relations Board, together with affidavit of service 
and United States Post Office return receipts 
thereof. 

In testimony whereof the Executive Secretary of 
the National Labor Relations Board, being thereun- 
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to duly authorized as aforesaid, has hereunto set 
her hand and affixed the seal of the National Labor 
Relations Board in the city of Washington, Dis- 
trict of Columbia, this Ist day of April, 1942. 
(Seal) BEATRICE M. STERN, 
Iixecutive Secretary 
National Labor Relation Board 


[ Kndorsed]: No. 10108. United States Circuit 
Court of Appeals for the Ninth Circuit. National 
Labor Relations Board, Petitioner, vs. Montgomery 
Ward & Company, Respondent. Montgomery Ward 
& Company, Petitioner, vs. National Labor Rela- 
tions Board, Respondent. Transcript of Record. 
Upon Petition for Enforcement and Upon Petition 
for Review of an Order of the National Labor Re- 
lations Board. 

Filed: April 6, 1942. 

PAUL P. O’BRIEN, 
Clerk of the United States Cireuit Court of Appeals 
for the Ninth Circuit. 
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[Title of Cireuit Court of Appeals and Cause. ] 
STATEMENT OF POINTS 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Circuit: 


Comes now the National Labor Relations Board, 
the petitioner herein, by its counsel, and pursuant 
to Section 6 of Rule 19 of the Court, the Board 
submits the following statement of points upon 
which it mtends to rely in the Trial of the above- 
entitled case to the Court: 


I 

The National Labor Relations Act is applicable to 
respondent. 

TI. 

The Board's findings of fact are supported by 
substantial evidence. Upon the facts so found, re- 
spondent has engaged im and is engaging in unfair 
labor practices within the meaning of Section 
8 (1) and (5) of the Act. 


Tas 
The Board’s order is wholly valid and proper 
under the Act. 
ERNEST A. GROSS 
Associate General Counsel 
National Labor Relations Board 


Dated at Washington, PD. C., this 31st day of 
March, 1942. 

[Endorsed]: Filed Apr. 6, 1942. Paul P. O’Brien, 
Clerk. 
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[Title of Circuit Court of Appeals and Cause. ] 
STATEMENT OF POINTS 
Montgomery Ward & Co., Incorporated (herein- 
after sometimes referred to as Wards), an Ilhnois 
corporation, Respondent, and cross-petitioner herein, 
presents this, its statement of points, and says that 
the Order issued on or about November 29, 1941 
by the National Labor Relations Board, the review 
of which is songht herein is erroneous, wnauthor- 
ized, and insufficient in law and should be reviewed 
and set aside for the following reasons: 
1. The National Labor Relations Board erred 
in finding: 
‘‘that on September 19, 1940, and at all times 
thereafter, the respondent has refused to bar- 
gain with the Retail Clerks and the Ware- 
housemen as the exclusive representative of its 
employees in appropriate units with respect 
to rates of pay, wages, hours of employment, 
and other conditions of employment.”’ 


2. The National Labor Relations Board erred 
in deciding as a matter of law that: 
‘‘By refusing to bargain collectively with 
Warehousemen’s Union Local No. 206, char- 
tered by the International Brotherhood of 
Teamsters, Chauffeurs, Stablemen and Helpers 
of America, and Retail Clerks’ Tnternational 
Protective Association, Local No. 1257, re- 
spectively, as the exclusive representatives of 
its employees in the respective appropriate 
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units, the respondent has engaged in and is en- 
gaging in unfair labor practices, within the 
meaning of Section 8 (5) of the- Act.” 


3. The National Labor Relations Board erred in 
finding: 
‘‘that the respondent has thereby interfered 
with, restrained, and coerced its employees in 
the exercise of the rights guaranteed in Sec- 
tion 7 of the Act.’’ 


4. The National Labor Relations Board erred 
in deciding as a matter of law that: 

‘‘By interfering with, restraining, and coercing 
its employees in the exercise of the rights guar- 
anteed in Section 7 of the Act, the respondent 
has engaged in and is engaging in unfair labor 
practices, within the meaning of Section 8 (1) 
of the Act.”’ 


5. The National Labor Relations Board erred 
in finding: 
‘that the respondent’s refusals to bargain 
caused and prolonged the strike at Portland, 
which began on December 7, 1940.”’ 


6. The National Labor Relations Board erred 
in deciding as a matter of law that Wards was 
under a duty to agree to do what, the law com- 
pelled it to do in any event. 

7. The National Labor Relations Board erred 
in deciding as a matter of law that the duty to 
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bargain compelled Wards to offer concessions to 
Union demands. 

8. The National Labor Relations Board erred 
in deciding as a matter of law that Wards was obh- 
gated to submit written counter-proposals to the 
Union. 

9. The National Labor Relations Board erred in 
deciding as a matter of law that the National Labor 
Relations Act deprived Wards of the mght to match 
dilatory tactics of the Union by simular tacties of 
its own. 

10, The National Labor Relations Board erred 
in deciding as a matter of law that the National 
Labor Relations Act prohibits an emplover from 
telling its emplovees that its plant remains open 
despite a strike. 

Wi. The National Labor Relations Board erred 
in deeiding that Ward’s supposed refusals to agree 
to do what the law compelled it to do support an 
inference that Wards was unwilling to contract 
with the Unions. 

12. The National Labor Relations Board erred 
in deciding that refusals by Wards to offer conces- 
sions to Union demands support an inference that 
Wards was unwilling to contract with the Unions 
on acceptable terms. 

33. The National Labor Relations Board erred 
in deeiding that Ward’s refusal to submit written 
connterproposals supports an inference that Wards 
was unwilling to contract with the Unions on ae- 
ceptable terms. 
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14. The National Labor Relations Board erred 
indeciding that Ward’s two day delay in the course 
of negotiations with the Union supports an infer- 
ence that Wards was unwilling to contract with the 
Unions. 

15. The National Labor Relations Board erred 
in deciding that Ward's action in tellme its em- 
plovees that its plant remained open despite a strike 
supports an inference that Wards was wiwilline 
to contract with the Unions. 

16. The National Labor Relations Board erred 
in deciding that Ward’s rejection of Union demands 
because they were not consonant with company pel- 
icy or practice supports an inference that Wards 
was unwilling to contract with the Umons. 

17. The National Labor Relations Board erred 
in deciding that the Board’s judgment that the 
terms upon which Wards msisted were unreason- 
able supports an inference that Wards was unwill- 
ing to contract with the Unions. 

18. The National Labor Relations Board erred 
in basing a finding of a refusal to bargain upon 
evidence that: 

“The respondent, although requested to do 
so, did not agree to embody understandings that 
might be reached with the Unions in signed 
contracts.”’ 


19. The National Labor Relations Board erred 
in basing a finding of a refusal to bargain upon evi- 
dence that while Wards offered to assert its reeoe- 
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nition of the union in “‘a preliminary whereas 
elause’’ it: 
‘“‘vefused to agree to a elause . . . by which 
respondent promised to recognize it as exclusive 


representative...” 


20. The National Labor Relations Board erred 
in basing a finding of a refusal to bargain upon evi- 
dence that Wards: 

‘refused at their meetines to insert in the eon- 
tract . . . a elause by which the respondent 
promised not to diseriminate beeause of nnion 
membership.’’ 


21. The National Labor Relations Board erred 
in basmeg a finding of a refusal to bargain upon 
declarations of Ward’s representatives that: 

6 


.. It is the Union, not the company which 
is seeking an agreement 


and 
“his eonception of negotiations was that the 
company had no affirmative duty to do anything 
and that it was up to the Union to please the 
company”’ 


or upon the passage from Ward’s brief to the Na- 
tional Labor Relations Board that: 
“the duty to bargain is no more than... the 
duty to meet the emplovee representative and 
do... or sav nothing that would make a bind- 
ing trade agreement impossible of attainment.”’ 
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22. The National Labor Relations Board erred 
in basing a finding of refusal to bargain upon cvi- 
dence of a refusal to submit counter-proposals or 
written counter-suggestions, or that Wards per- 
sisted : 

‘Cin the view that the obligation of takmg fiu- 
ther steps rested upon the Unions alone. Thus 
the respondent was opposed to submitting to 
the Unions genuine counter-proposals”’ 


or that Wards objected to 
‘taking the initiative in the bargaining pro- 
cess.”’ 


23. The National Labor Relations Board erred 
in basing a finding of refusal to bargin upon 
Ward’s: 

‘repeated rejection of the Union proposals on 
the general ground that they were not conson- 
ant with company policy or practice.”’ 


24. The National Labor Relations Board erred 
in basing a finding of a refusal to bargain upon evi- 
dence that: 

‘although the respondent had decided as early 
as November 26 to agree to the Chicago confer- 
ence, the respondent deliberately postponed con- 
veving this information to the Unions until 
November 28.”’ 


25. The National Labor Relations Board erred 
in basing a finding of a refusal to bargain upon evi- 
dence of Ward’s ‘‘inconsistent behavior’? in sup- 
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posedly changing its position on three matters dur- 
ing the course of negotiations. 

26. The National Labor Relations Board erred 
in basing a finding of a refusal to bargain upon evi- 
dence that Wards: 

‘solicited the individual striking employees to 
return te work in violation of Section 8 (1) of 
the Act.”’ 


27. The National Labor Relations Board erred 
in basing a finding of a refusal to bargain upon the 
total or any portion of the evidenee referred to in 
paragraphs 18 to 26 herem. 

28. The National Labor Relations Board erred 
in finding without substantial evidence in support 
thereof that Wards changed its position or acted 
inconsistently during the course of negotiations. 

29. The National Labor Relations Board erred 
in finding without substantial evidence in support 
thereof that Wards: 

“solicited the individual striking employees to 
return to work in violation of Section 8 (1) of 
the Act.’’ 


30. The National Labor Relations Board erred 
in appraising the weight of the evidence upon the 
issue of failure to bargain in the light of its mis- 
taken behef that Wards was under a duty to agree 
to do what the law compelled it to do in any event. 

31. The National Labor Relations Board erred 
in appraising the weight of the evidence upon the 
issue of failure to bargain in the light of its mis- 
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taken belief that the duty to bargain compelled 
Wards to offer concessions to Union demands. 

32. The National Labor Relations Board erred 
In appraising the weight of the evidence upon the 
issue of failure to bargain in the hght of its mis- 
taken belief that Wards was obligated to submit 
written counter-proposals to the Union. 

33. The National Labor Relations Board erred 
in appraising the weight of the evidence upon the 
issue of failure to bargain in the light of its mis- 
taken belief that the National Labor Relations Act 
deprived Wards of the right to match dilatory tac- 
tics of the Union by similar tactics of its own. 

34, The National Labor Relations Board erred 
in appraising the weight of the evidence upon the 
issue of failure to bargain m the light of its mis- 
taken belief that the National Labor Relations Act 
prohibits an employer from telling its employees 
that its plant remains open despite a strike. 

STUART 8S. BALL 
Attorney for Petitioner 
Montgomery Ward & Co., 
Incorporated 

[Endorsed]: Filed Apr. 13, 1942. Paul P. 

O’Brien, Clerk. 
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[Title of Cireuit Court of Appeals and Cause.] 
STIPULATION 

his Court’s Approval, It Is Hereby 


Subjeet to T 
Stipulated and Agreed. by and between the attor- 
nevs for the above-named parties, that the printing 
of the Board’s Exhibit No. 9, Constitution of Retail 
Clerks’ International Protective Association, desig- 
nated by the respondent, may be dispensed with. 
Provided, however, that said exhibit may be re- 
ferred to in the original certified record with the 
same foree and effect as though printed. 

Dated at Washington, D. C., this 22nd day of 
April, 1942. 

ERNEST A. GROSS 
Associate General Counsel 
National Labor Relations 
Board 

Dated at Evanston, Mlinois, this 28 day of Apri, 

1942. 
STUART 8. BALL 
Attorney for Respondent 
So Ordered: 
CURTIS DO WILBUR 
Circuit Judge 

[Endorsed]: Filed May 4, 1942. Paul P. O’Brien, 

Clerk. 


